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O r i g i n a l  A p p l i c a t i o n  N o. 258 o f  1992

Huniai L a i  ..................................................................................... A p p l i c a n t

V e r s u s

Unxon o f  Xndxd & O th s r s  • •  • • • • • • • •  ^espOQdGfflts

Honi_ble Mr. S.N> P r a s a d .  Member ( J u d i c i a l )

The a p p l i c a n t  h a s  a p p ro a ch ed  t h i s  t r i b u n a l  uiader 

s e c t i o n  19 o f  t h e  A ^ i n i s t r a t i v e  T r ib u n a l s  A c t ,  1985 w ith  

th e  p r a y e r  f o r  s e t t i n g  a s i d e  t h e  im pugned o r d e r  d a t e *  

1 8 . 1 1 . 1 9 9 1  and 2 4 . 1 . 199 2 ( c o n t a in e d  i a  ^ ^ n e x u r e  5 aad 7, 

r e s p e c t i v e l y ^ )

2 . B r i e f l y ,  s t a t e d  t h e i  f a c t s  o f  t h e  c a s e ,  i j a t e f ’a lT a ,

a r e  t h a t  t h e  a p p l i c a n t  i s  w o rk in g  a s  Head c l e r k  i n  N o r th e r n  

R a ilw a y  and s i a c e  h i s  a p p o in tm e n t , h i s  work was s a t i s f a c t o r v  

and h e  was fo u n d  o# goodl b e h a v io u r .  The main g r i e v a n c e  o f  

t h e  a p p l i c a n t  a p p e a r s  t o  be  t h a t  t h e  r e s p o n d e n t  n o .  4 who 

c o n d u c t e d  s u r p r i s e  i n s p e c t i o n  o f  t h e  m i n i s t e r i a l  s t a f f  

c h e c k e d  t h e  r e g i s t e r  and fo u n d  t h e  ^ p l i c a n t  absent),

B u t th e  r e s p o n d e n t  n o , 4̂ .:tjh6ugl5' t h e  a p p l i c a n t  was on l e a v e  

on 5 . 6 . 1 9 9 1 ,  in  h i s  i n s p e c t i o n  n o t e  m e n t io n e d  t h a t  t h e
/V-- b u t

a p p l i c a n t  was though  a b s e n t  t h e  o f f i c e

a t  1 2 .4 5  h o u r s  and a g a in  a p p e a r e d  i n  R a i lw a y  Rocxn a t  

14 h o u r s  i n  i n t o x i c a t i o n  c o n d i t i o n  and m is b e h a v e *

w i t h  t h e  r e s p o n d e n t  n o .  4 and u s e d  u n p a r l ia m e n t a r y  la n g u a g e  

and c h a r g e - s h e e t  t o  t h i s  e f f e c t  was i s s u e d  a g a i n s t  t h e  

a p p lica n t^ , and t h e  a p p l i c a n t  s u b m it t e d  h i s  r e ^ l y  t o  t h e  

c h a r g e - s h e e t ,  l i u t  w i t h o u t  h o l d i n g  any e n q u ir y  and w i t h o u t  

a f f o r d i n g  r e a s o n a b le  o p p o r t u n i t y  t o  t h e  a p p l i c a n t ,  t h e  

r e s p o n d e n t  n o .  4 ( a . M . E . ( I )  N o r th e r n  R a i lw a y  Lucknow) p a s s e d  

t h e  im pugned o r d e r  d a t e d  1 8 . 1 1 . 1 9 9 1 (A n n e x u r e -5 )  w hereby  

t h e  a p p l i c a n t  h a s  b een  r e d u c e d  t o  \ o w e r _ s t a g e  in  t h e  same

V
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th e -  s t a s e
t i m e  s c a l e  o f  R s ,  1 4 0 0 - 2 3 0 0 / -  f r a n / R s .  1560 t o / R s ,  1400/1

■'^without postponing f u r t h e r  i n c r e m e n t s ’'^ ^
fo r  a p e r i o d  o f  t h r e e  y e a r s ^ .  I t  h a s  b een  s t a t e d  t h a t

a g a i n s t  t h e  a b ove  im pugned  o r d e r  d a t e d  1 8 . 1 1 , 1 9 9 1 ,  t h e

a p p l i c a n t  p r e f e r r e d  an a p p e a l  and t h a t  a p p e a l  was r e j e c t ?

b y  t h e  r e s p o n d e a t  n o ,  3 w ith o u t ,  a p p l y i n g  h i s  m in^ and a s

su ch  t h e  a p p e l l a t e  o r d e r  d a t e d  2 4 , 1 , 1 9 9 2 (A a n e x u r e -V )  i s  a|

i l l e g a l  and

3 .  The r e s p o n d e s i t s  h a v e  f i l e d  t h e i r  O D u ia ter -rep ly

w it h  t h e  co n tea t iO B S ^  i i a t e r a l i a #  t h a t  t h e  c h a r g e - s h e e t  

i s s u e d  a g a i a s t  t h e  a p p l i c a a t  w a s  f o r  m ia o r  p era a lty  aga iias i  

w h ic h  t h e  a p p l i c a a t  h a d  a l s o  s u ix n i t t e ^  h i s  r e p l y / e x p l a n a t i l  

a sd  a f t e r  c o a s ia e r iE ig  h i s  e x p l a a a t i o n ,  t h e  im p u gn ed  o r d e r  

d a t e d  1 8 .1 1 , 1 9 9  2 was p a s s e d #  a s  f o r  m iu o r  p e n a l t y ,  lao 

e n q u i r y ,  a s  e n v i s a g e d  u n d e r  r u l e s  9 t o  13 o f  t h e  R a i lw a y  

s e r v a n t s  ( D i s c i p l i n e  St A p p ea l)  R u l e s ,  1968 i s  r e q u i r e d .  I t  

h a s  f u r t h e r  b een  c o n t e n d e d  t h a t  am ple o p p o r t u n i t y  was 

a f f o r d e d  t o  t h e  a p p l i c a s t  b e f o r e  p a s s i n g  t h e  im p ugned  o r d e r  

and t h e r e  i s  no  any v i o l a t i o n  o f  A r t i c l e  311  o f  t h e  

C o n s t i t u t i o n  o f  I n d i a .  I t  h a s  f u r t h e r  b een  c o n t e a d e d  t h a t  

t h e  a p p e a l  p r e f e r r e d  by  t h e  a p p l i c a n t  was r e j e c t e d  

v a l i d l y  and l e g a l l y  by  t h e  r e s p o n d e n t  n o .  3,* i n  v ie w  o f  

t h e  a b o v e  c i r c u m s t a n c e s ,  t h e  a p p l i c a t i o n  o f  t h e  a p p l i c a n t  

i s  l i a b l e  t o  be d i s m i s s e d  w ith  c o s t .

• I  h a v e  h e a r d  t h e  l e a r n e d  c o u n s e l  f o r  t h e  p a r t i e s

and h a v e  t h o r o u g h l y  g o n e  th r o u g h  t h e  r e c o r d s  o f  t h e  c a s e .

The l e a r n e d  c o u n s e l  f o r  t h e  a p p l i c a n t  v j h i le  a d v e r t i n g  to  

t h e  c o n t e n t s  o f  t h e  a n i l e a ± .o n ,  c o n t e n t s  o f  t h e  c o u n t e r - r e p l y  

and t h e  p a p e r s  a n n ex e d  t h e r e t o  h a s  a r g u ed  t h a t  t h e  im pugned  

o r d e r s  a r e  n o t  v a l i d  and p r o p e r  o r d e r  i n  t h e  e y e s  o f  la w
(V

in  a s  much a s  t h e  im pugned o r d e r  d a t e d  1 8 . 1 1 . 1 9 9 1
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h a s  b e e n  p a s s e d  by  th e  r e sp o n d e ia t  n o ,  4 w i t h o u t  ©QQehiicti^ 

any e n q u ir y  and w i t h o u t  a f f o r r i in g  r e a s o n a b l e  o p p o r t u n i t y

t o  t h e  a p p l i c a n t  to  d e fe n d  h im se lf^  and h a s  f u r t h e r  a r g u e d
/

t h a t  t h e  im pugned  a p p e l l a t e  o r d e r  d a t e d  2 4 . 1 , 1 9 9 2  

(A n n e x u c e -7 )  w h ereb y  t h e  a p p e a l  o f  t h e  a p p l i c a a t  h a s  

b e e n  d i s m i s s e d  i s  n o t  v a l i d  and  p r o p e r  a p p e l l a t e  o r d e r

a s  t h e  r e s p o n d e n t  n o ,  3 who d e c i d e d  t h e  a p p e a l  d id  n o tf /
a p p ly  h i s  m iad  and p a s s e d  t h e  a p p e l l a t e  o r d e r  i n  a 

m e c h a n ic a l  and r o u t i n e  w ay.

5 ,  The .^ ea r n e d  c o u n s e l  f o r  t h e  r e s p o n d e n t s  w h i l e

d ra w in g  my a t t e n t i o n  to  t h e  p l e a d i n g s

o f  t h e  p a r t i e s  and  t o  t h e  amended p r o v i s i o n s  c o n t a i n e d  

i n  R a i lw a y  s e r v a n t  ( D i s c i p l i n e  ik A p p ea l ) i^ u le s  1968^ h a s  

a r g u e d  th a t  misc.:>nduct c c m p la in e d  o f  com es u n d e r  t h e  c a t e g o r y

o f  m in o r  p e n a l t y  and a s  su c h  no e n q u ir y  w as e s s e n t i a l  in  

t h i s  c a s e  and h a s  f u r t h e r  a r g u e d  t h a t  t h e  a p p l i c a n t ' s  

r e p l y / e x p l a n a t i o n  s u b m it t e d  i n  r e g a r d  t o  t h e  c h a r g e - s h e e t  

was c o n s i d e r e d  b y  t h e  r e s p o n d e a t  n o ,  4 w h i l e  im p o s in g  

t h e  a b o v e  p e n a l t y , a n d  h a s  f u r t h e r  a r g u e d  t h a t  t h i s
r -;.

t r i b u n a l  c a n n o t  i n t e r ^ f e r e  in  su ch  c a s e s  on t h e  g r o u n d

t h a t  p e n a l t y  im p o se d  bg’ t h e  a p p l i c a n t  i s  n o t  com m ensurate
f

v ;ith  d ^ li'r iq iien ey  o f  t h e ^ p p l i c a n t  and a s  su ch  t h e
i n  ^

a p p l i c a t i o n  be d i s m i s s e d /  i n  s u p p o r t  o f  h i s  arg u m en ts ,

h a s  p l a c e d  r e l i a n c e  on t h e  r u l in g , '  r e p o r t e d  i n  A ,I  .R . 1989 

( & u g r .em g _ C o u rt^ .m io n  o f _ ln d la ^  (A p p ellan t)_ .vg ,._p _arm a Naada  

(R e sp o n d e n t )  a t  p a g e  1185^ w h e r e in  i t  h a s  b een  e n u n c ia t e i -  

t h a t  j -
'* I f  t h e  p e n a l t y  ca n  l a w f u l l y  b e  im p o se d  and  

i s  im p o se d  on t h e  p r o v e d  m i s c o n o b c t ,  t h e  

T r ib u n a l  h a s  n o  pow er t o  s u b s t i t u t e  i t s  own 

d i s c r e t i o n  f o r  t h a t  o f  t h e  a u t h o r i t y .  The 

a d eq u a cy  o f  p e n a l t y  u n l e s s  i t  i s  m a la  f i d e  i s

c e r t a i n l y  n o t  a m a t t e r  f o r  t h e  T r ib u a a l  t o  
c o n c e r n  w i t h .  The T r ib u n a l  a l s o  c a n n o t  i n t e r f e r e
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-........  w i t h  t h e  p e n a l t y  i f  t h e  c o n c l u s i o n  o f  t h e

e n q u ir y  O f f i c e r  o r  t h e  c o m p e te n t  a u t h o r i t y  i s  

b a s e d  on e v i d e n c e  e v e®  i f  some o f  i t  i s  fo u n d  

t o  b e  i r r e l e v a n t  o r  e x t r a n e o u s  to  t h e  m a t t e r .®

5 ,  I  h a v e  p e r u s e d  t h e  a b o v e  r u l i n g ^ .

7?. T h is  i s  s i g n i f i c a n t  t o  p o i n t  o u t  t h a t  a p e r u s a l

o f  r e p l y / e x p l a n a t i o n  t o  t h e  c h a r g e - s h e e t  g i v e n  b y  th e
reveals ̂

a p p l i c a n t ( A n n e x u r e - 4 )  £  t h a t  t h e  r e s p o n d e a t  n o ,  4
no

( a . m . 3 .  ( I )  N ,R a ilw a y /L u ck n o w ) h a i_ /an y  p e r s o n a l  g r u d g e  

w it h  t h e  a p p l i c a n t  p r i o r  t o  t h e  c r u c i a l  d a t e  i . e .  5 . 9 . 9 1 ,  

on w h ich  s u r p r i s e  i n s p e c t i o n  was c o n d u c t e d  by  t h e  

r e s p o n d e n t  n o .4 ( A .M .£ .  ( I )  N .R a i lw a y /L u c k n o w ) . T hough,  

t h e  a p p l i c a n t  was on l e a v e  on 5 . 5 . 9 1 ,  b u t  h i s  p r e s e n c e  

on t h a t  a a t e  i . e .  5 . 9 . 9 1  a t  1 2 .4 5  h o u r s  i n  t h e  o f f i c e  

and a t  14 h o u r s  i n  t h e  r e t i r i n g  rocro o f  t h e  r e s p o n d e n t  

n o .  4 (  A .M .E . ( I )  N .R a ilw a y ,L u c k n o w ) may n o t  be i m p o s s i b l e .  

A p e r u s a l  o f  A n n exu re  N o, 2 i ,  w h ich  i s  s t a t e m e n t  o f  

im p u t a t i o n s  o f  m is c o n < ^ c t  show s t h a t  t h e  a p p l i c a n t  

T a r r i v e d  i n  t h e  o f f i c e  a t  1 2 ,4 5  h o u r s  a n a  m is b e h a v e d  and

u sec i u n - p a r l i a m e n t a r y  la n g u a g e ;  and a t  14 h o u r s ,  h e  a g a in  

a p p e a r e d  i n  t h e  r e t i r i n g  room ^ t  F a iz a b a d  S t a t i o n ^ i n  

i n t o x i c a t i o n  c o n d i t i o n  and m is b e h a v e d  w ith  t h e  r e ^ o n d e n t  

n o ,  4 i n  p r e s e n c e  o f  L o co  F o r e m a n /? ,D ,  who i n t e r v e n e d .

8 . A f t e r  c o n s i d e r i n g  a l l  t h e  f a c t s  and c i r c u m s t a n c e s

o f  t h e  c a s e ,  and k e e p in g  in  vieW' t h e  p r o v i s i o n s  c o n c a in e d

i n  t h e  R a i lw a y  S e r v a n t ( D i s c i p l i n e  & A p p ea l)  R u l e s , 1968 as

amended, and k e e p i n v i n g  i n  v ie w  t h e  a b ove  p r i n c i p l e ^ ; o f  law
^ Hdn' b l e

a s  e n u n c i a t e d  i n  t h e  a b ove  r u l i n g  o f  th e /S u p r e m e  C o u r t ;

I  f i n e  t h a t  t h e  a p p l i c a t i o n  o f  t h e  a p p l i c a n t  i s  d e v o id

o f  f o r c e  and m e r i t  and t h e r e  i s  no i l l e g a l i t y  and

i n v a l i d i t y  i n  t h e  im p ugned  o r d e r s .
, G ontd . , 5 / -X* >
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9 ,  C o n s e q u e n t l y ,  t h e  c ^ p p l ic a t io n  o f  t h e  a p p l i c a n t

i s  d i s m i s s e d .  No o r d e r  a s  t o  c o s t s ,

Member C J )
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