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CEZNTRAL ADMINISTRATIVE TRIBUNALj LUCKNOW B3ZNCH LUCKNOW

Transferred Application No. 12 of 1991(L)
)
M.K. Sinha - » L . - - - . . - . L] L] * L J Ll [ 2 . AppliCant

Versus

Union of India &« Others . . .+ + -+ « « « « . Respondents

Hon'ble Mr. Justice U.C.Srivaétava,v.c.

Hon'ble Mr. K. Obayva, Member | (A)

By means of this aﬁplication, the applicant has

I
challéenged the order dated 24.1.1991 terminating his services
|
as clerk grade -I(Accounts) bnder the financial and Chief
! Fousa

Accounts Officer Northern R#ilway Baroda /and has further
prayed that the responientsfmay be restrained from applying
appendix 2 in the case of tke applicant and declare the

|
s . . / . .
condition of termination offservice on failure of passing the

;
examination test as prescr%bed in Appendix II, as ultravires
of the Appendix II where i? is not so laid down and the
regspondents may be directeé to appoint the ampplicant as
Senior Clerk(Administration) with consequential bena2fits.

2. In response to notification issued by the Railway
recruitment Board,Allahabad for recruitment of sevaral

cat=scories of posts for Northern Railways, including that of

cat&gory 4, ( 414 posts of| Accounts-clerk grade-I in the

pay scales of Rs. 330-560, 247 General,92 3.C., 26 S.T. and

49 3Zx-~service man. Catedory 5 (525 posts of senior clerks/

in Administration in the|pay scale of Rs. 330-560(Rks.) 341

General,105 $.C. , 27 S.T. and 52 8x-service man). The
applicanrt also applied for the same. He appeared in the
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written test, which took plaf on 19.3.1982 and thereaftar
appeared for the interview #hich was reld between 11.6.13285
to 19.7.1985. The applicané was intimated by the Railway
Recruitment Board on 4.12. 1585 that he has bz2en selected
for the post of Senior Clerk Administration Category 5 in
the pay scale of Rs. 330-Séb and the applicant was further
intimated trat out of 525 Iandldates for the post who
appeared, the position of éhe applicant on the merit list
is 104th position. The applicant was offered the post of

i
clerk Grade-I in the Accounts Dept, in the pay scale of

Signal Workshop,N Rly,Gha iabad. The applicant expressed

selected for the post of

|Senior Clerk in the same pay-scale

and requested the Financ;al & Chief Accounts Officer, to
accommodate him as a senior clerk(admin.). The contention
of the applicant is tha# the recruitment of the clerk-
grade-I is governed by %ule 167 of the Indian Rly.Bstablish
ment Manual, according éo which the incumbant for the

the test within 3 years in maximum

confirmation has to pas;
2 attempts and 3rd on gi cial request ,4th & 5th are to be
given to pass the examfnation at the discretion of the
righer autlorities. Tfe sam2 was not applicable in the

case of Senior Clarks #or which the applicant was salected.

The applicant's posit“on being 104, hewas to bs absorbed
[

as Senior Clerk(Administration) only and he appeared in the

two tests and again héd to take trird attempt in August
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but hre ‘could not iozso’beeguéewaf iilness of his father in
Lucknow. On knowing the result of the third test, the

applicant requested for a fourth chance as special case , but

instead of giving him chance% his services were terminated.
3. According to the rﬁspondents, the applicant had
ever written any letter dateL 4.7.1987 regarding his
posting. It has been stated that in 1987, the vacancies
of the senior clerks were aét avaiianle aad then the
Ceneral Manager had approve& the conversion of panel for
operation in A/Cs deptt. in |the interest of Railway
Administration. The applicént having -« accepted the
offer of appointment, had cgntinued to work for three years,
the applicant is estopped f&om saying that he has applied
for Senior clerk or has requested to accommodate him as

senior clerk. According to the respondents, Rule 167 of

Indian Railway Establishmedt Manual is agplicable only to

the promotional categoriesgof C.G.-1I, who becoma.: 2licible
for promotion as C.G.-I aféer passing the appendix II
examination. C.G.-II are éonfirmed in the service after
passing the necessary testg. The C.G.-I,Appendix IIA
examination is not a promo%ional examination but it is for
the purposes of confirmatibn in the grade of Rs. 1200-2040/-.
According to the Railway Bgard letter 3dated 24.6.1986, the
amployeses who dod not quaiify in the examination even after
;
availing of chance referr%d to this letter, tr=ir services
as C.G.~-I shoulld be termiéated. TY= crances provided are

only two. TIb2 applicant Had 3imittedly availeld all three

chances and inspit2 of trat h=2 coull not co tlouch tre

/
Anpandix-II A examination]and thats' why bis services were

terminated. Similar matter came for consideration before us
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in the casz of Raj Kumar Gupta & anotkar Vs. Union of India

and otrers, 0.A. No. 115 of 1996 da2cided on 31.7.13231 in thr=

said case it was zrovided that -

i
“"Para 167 provides tbit normally no railway
servant will be provided to taka tt2 examination
more than thrice but tre F.A. and C.A.0. may, in

3 canididate to take

dzs2rving casas permi
examination fourth t;ﬂe and in every excaptional
cases, tha Ganeral Mapagsr may permit a candidate
to take the examinati.n for tre fiftt and tha last
time. In the instanﬁ cas2 the agplicants ware not
agiven thre ojportunitg and a2van if they would bkava
availzd the trird opﬁortunity thare was no
arpglication of mind fhetrer it was a case whict
rzquired germission IL: fourthk and fifth time also
to agpear in the 2xamination in view of the fact
trat sxamination of @wo categories took placs
simultansously and t%e ay;rlicant movad in thz2 past

for crance of categories, tre same has also bean

done. Tra quastion whretter they can bz given mors c
|
ctance and civing the crances is illagal, is not

supportable by any law. It is in tbhe Railwsy 3oard

circular lated 24.6;86 trat in cas= whare tbe
smployzes 30 not qualify in the examination even
after gvailing of c}ances raferred to in para above
(extracted) the ser&ices would be terminated in
cas2 however, the ejyloyee raquasts for, trteir case
for appointment as C.G.II as freshk entrant in
Accounts Departmenﬁ will be considered by the

Board on m2rit on feceipt of duly recommanded
lettar by the Gene%dl Manager in a vacancy

available. The Railway 30ard, in this menner,

cannot add a condiﬁion for termination of service
whict does not £ind place in the advartisement or
in the appointment]/letter or in para 167 of the
I.R.Z.M. under whic¢h the examinations took place.
Tre Railway Board,fby suct lstter cannot vgry the
terms for the cont%act or statutory rules which
were not simultanebusly amendad. Zven otherwise,
if it eould be safﬁ that the Railway 3ocard’'s latter
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is also part of the contract\then suct contract will be tit
by section 23 of tﬁe Indian Contract Act,baing
unconscionable agai%st public policy and public
interest and will be hit by Article 14 of the
Constitution and Seétion 23 of the Indian Contract
Act, as has been he% by the Supreme Court in
Central Inland WateAkTransport Corporation Vs,
Brojo Nath Ganguly(lé86) 8.C.C.,489). Accoriincly,
the order of terminaﬁion being arbitrary and
illecal and without l

iny legal sanction or autrority
is nquashed and tre applicants will be deem=d to be
in continuous serviceland if any action for

examination is taken,\then the respondents shall

also consider the casa of the applicants befors
i

the change of categori taking into considsration

that it has done so for persons belonging to same
service." ‘

Tre same situation arises in thi% cassz. Tre azplicants’
case 1is at part withk thos:2 Casesw but 3ri Ramesh Gautam
l=arned counsal for the responden&s contarded that thre
judgement passed by this tribunalakas bzen disentad to by

tre Principal 3encht without referﬂing the matter to Largsr

Benct and he has produc=d before ug a cozy of the judcament

n given by Principal Benct. 1In the &aid case, w2 have taken

: tte view , the Railway Board'can ndt 333 a corndition ol
i ‘

i
termination of service,wrict does npt tind nlace in

.\ advertisament or the appointment letter in para 167 of thre

: . . N b,
\ . Indian Railway 3Istablishment Manual.  in th2 case of .acul

e e,

i Kumar Sharma Vs. Union of India % Déhers, J.a. No. 2146/30
H ﬁ;‘
\ dacided on 31.1.1991) Ihe case 32cided by tre allahsoad

Brermdtx Tre Princinal Bench tas distincuish2i, th2 casa
H

3decided by us on the aground tre case\ieci&ei oy tha2 Alli.

|

32nch is distinguishable as the

FRIZRIKIRGS
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were appointed in December,1985}

case before tre Principal Bench

issua of instructions by the Raj

1
i

i
|
i
i

such the revised instructions

cases. T2 mora Ccas®s ware alsg

Atwl Sharma's case was placad 38

make refcerence to tltoss cases.

4. In thz instaat case al

on 20.7.1287, mzaning thara2by af

INStructlions, tre question is as

i
i
-l
i

to ra2f2r {ibhzs2 mattersto the Laz

Yas not b2en made by tre Princigal 3:2nch itself to

3z2nct althouch the matter in isg
wrichk was not necessarily dspani

|
appointment. Tre question for %
wrether thesz instructions could

rules etc. All the instructions

inrzspect of those, who offerad
pursuance 2f the advertisement i

was imposed, even if it could be

ajdvertisemants whick wera issu=23

1383.
5. Tre facts of ths insta
from the facts of the case , whi

Principal 3Benchk and in all those

s a

stated those cases that it wa

notification of the ysar 1983 an

took place trer2after i.e. and ﬁ
if not only to that axtent befor

instructions. TIt2 respondents a

-

'C2r

while the applicant in the
was appointed after tre
lway Board in April,1286 as

su21 were applicable in thair|

» cited in which r=2liance on

suct it is not necessary to

so, th2 appointments were imede

t2r issuanca of tr=

to whetbar it is n=cessary

1
w2

)

3anch n th2 ra2ferznce

a larcar
u2 was practically
tha of

2nt on qate

onsideration was as to
molify.. tha oth2r statutory

can bae made arpplicable

treir candidature in

n wrich no suclr condition
said that aftesr tbre

3s early as in the year
nt case are distinguistable
ch was decided by tre

casas as it ras not bzaen
1so in rursuance of some

d the

process of s=lection

ath=r was mors completed

(v

thke issuances of thae said
rz bound by the terms of
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the ajdvertisement, if tba2rzs was no such conditions of tbe
advartisement and obviously,|l advartisament was not amendad

obviously, ttz terms of the [advertisemant will cover, thouch

it is a differsnt matter trit if it coull be said trat matter
of fact, the same tantamount to amend the rule , that the
rules were amended subsequantly. In the case of Dr. Vinay

RAam Pal és. State of Jannu And Kashmir,1284 (1)SCC page 160,

wrict was the case of aﬁmi%sion in Medical college. TIte

selection of an eligible c;ndidate was refused merely on the

ground of ris failure to éatisfy the government order while

atrers were selected on tﬁ; basis of advertisement. NO

reference to the subsquent order of the government was made

in the advertisement and éor any corrigendum was issued, and
|

in these circumstances, the court allowed the apgplication

holding that the applican? was to be admitted in next

session without any further test or selection. 1In the case

i

of N.,T. Bevin Katti Vs. Karngtaka Public Service Commission
AIR. 1990 Supreme Court bage 1233, " The selection was

initiated by issue of th: advertisement inviting the

application. It was he%t that the selection normally

was to be regulated by ﬁhe rule and order then prevailing

~and while in the advert%sement specifically stated that the
appointment shall be ma;e in accordance with existing rule
and order subseguent am;ndment in the existing rule and order

was not to affect the pendlng selection of process unless
j taken no doubt
contrary intention.® In the said case earlier decision was,
in i
including/the RwExXgXzR case of Y.V. Rangaialh Vs. J.Sreenivas

Rao A.I.R. 1983 Supreme Court page 852 WHEREIn it was saidt

!
Trat xhaxaixfif the vacancyes pertain to a
particular ﬁeriod and the rules were subsequently

amendel and [because of the delay, the candidates
who were loocking forward for their chance to the

promotional | ppet,could not be selected , their

selection is to take place in the rules as it is

existed, nﬁ by the subsequent amempdment



HESIR S
In this cases, whan the selection todk place, the circular

e
N

of 1986, whichﬁ was not in existsnce. 3ven if it could
9 ]

said trat it has the statutory forge and it was to be read

«b/not affect the case of the

. Tre state of U.P. Vs.

Kaushal Kisrors Shukla{1931) 1 $.C.C. paga 587, cited by

of a temporary amployes, whose services wers terminated,

i

tas got no applicability in thisfcase. In the instant case

notwithstanding the fact trat the appointment was made after

]
i
i

1986, i.e. after th= issue of the circular of 1986, even if it

could be applicable to some extfnt, it was applicable in other

1

cases and it will not apply in jths case 5f£ applicant and as

suck it is not necessary for us to decide its validity and as
]

. . | ,
tre applicants' process had started and ratlter completed before

issuance of ths said circular} tre cases dacided by the

principal Bench are distinguaishable and it is not necessary

to refer the matter to a largLr Banch. Accordingly, this

1
J

avplication is also allowed énd tre termination order dated
28.1.21 is guashed and the abplicant will be deemed to bs cee|

continuing in service and action Nr swerdimebion is
] ~ - e

The respondents shall consiﬁer the case of the applicant beforej
l
the chance of ﬁatecory taklmg into consideration the fact that
€an ;
it has alreadylﬂona for sevaral persons oblﬂnging to the saiae

ar
i g

|
servics and threre should bi no policy @f deviation which would

discriminats betwsen thra % milarly placed employass. XNo

Vice-Chairman

oriar ag to costs,

Mambar (A)

= “ﬁé iv-\

Lucknow Ditadzvﬂfﬁ,;993g

(RKA)




