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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL:

LUCKNOW BENCH, LUCKNOW.

' Original Application No.£5§%¢:of L&&gf% ,

T.A.R.A./C.C.P.No. of 1998.
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1. Whether réporter of local papers may be

allowed to see the judgment. &

2. To be referred to the reporter or not ? v///
3. Whether their Lordships wish to see the fair
copy of thte judgment? T =

4. Whether to be cerculated tc other benches ? >
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'CENTRAT, ADMTNTSTRATTVE TRTRUNAT,, TUCKNCW RENCH
| TUCRNOW .
‘Luckqgw this the fbgifQHay of ﬁggf; 99,
0.7, No, R8%/90N

HON, MR, D.C. VERMA, MEMBFR(J)

HON, MR, A,K. MISRA, MFMBER(A)

Munna Safaiwala, ‘aged ahout 40 years, son of late
Dildare, resident of Chhotelal Kurti, 109, Sadar Razar P.O.

Nilkusha, Tucknow.

Applicant.
Ry Advocate Shri W,H, Haidari.
versus
1. ﬁnion of Tndia through Genéral Manager, N.F. Railway
Gérakhpur. |
2. Divisional Mechanical thineér (C&w), W,F., Railway,
Hazratganij, Tucknow.
Résponﬂenté.

Ry advocate Shri V.XK, Srivastava.

ORDFER

BY N.C, VFRMA, MFMRFR(J)

Ry this 0.2, the applicant has challenged the order

- of removal dated 12.7.89,

2. As  per pleadings contained inthe O.A.; for
ﬁnauthoriséﬂ ahsence for the pefioﬂ 28.9.84 to 19.1.89, a
chargé sheet dated 14.2.89 was served on the applicant under
rule 9 of the Railway Servants(Discipline and Appeay)iRules#f’
1968 (hereinafter feferreﬁ to as the Rules of 1968).‘There
were two articles of chargés; one was for failing to maintain

devotion +to duty due to unauthorised ahsence from 28.9.84 to

- 19.1.89, the second article of charge is for committing

misconduct as the applicant failed to maintain devotion

to duty ﬂuring.the said period. After enquiry, which was not
attended hy the applicant, the order of removal from 'service
was passed on 12.7.89 (Anneuxre A-18 to the 0.A.).

3. As per applicant, he preferred an appeal on 1.12.90

. (copy RAnneuxre A-19 to the O0.A.,) hut the same remained

undecided, hence the applicantlfiled the 0.A, on 22.2.91.
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4. . The learned counsel for the appiicént has submitted
that due procedure prescriiaed for departr;lental_ enqﬁiry under
rule 9 of the Rules of 1968 was ‘not followed by the
respondents. It has been further submitted that the enquiry
offi\cer was not appointed for the charges levelled against

the applicant vide charge sheet dated 14.2.R89. (Anneuxre A-9).

The enquii:y officer, it hes been submitted, was not é'iuly. '

appointed and consequently, any enqﬁiry conducted by the

enquiry officer is nullity. The Jlearned counsel also

 submitted that during the alleged period of absence, the

applicant was not well and was .admitted in King George

Medical College during various periods due to illness on

medical grounds. . The leave was net sanctioned and the
applicant was proceeded with the service of charge sheet.’
5.  The learned counsel 'for t,he respondents has, on the

other hand, sxibmitted that ‘the applicant remained absent from

9.3.83 to 15.8.83. Subs'equent%y, the applicant absented. from °

. 24.10.83 to 7.4.84, The épplicant was also absent from duty

from 28.9.84 without any infomation;
6. As per the learned counsel for the_ respondents,  a
charge . sheet' was - submitted against the applicant for

unauthorised ahs.ence from duty and an enquiry officer was

‘appointed on 5.12.86, As the applicant failed to join duty, a

second charge sheet dated - 14.2.89 - (Anneuxre 2A-9) was
submi.tted agains“l:i ‘the applicant. The enquiry officer, %o was
appomted on 5.12.86, contlnued with the enunry in’ the case
on the basis of charge sheet dated” 14.2. DE%Z The appltcant
Falled to attend the enqulry. Consequently, ,the enquiry
officer concluded the enquiry ané the impugned order of
removal was pessed. o

6. .~ We have heard the learned counsel for the parties and
we find that.v‘ in thi.e’ Caee » the procedure prescribed for
enquiry under rule 9 of the Rules of 1968 has not been
folowed. The cﬁarge sheet is dated 14.2,89. After fﬁrnishing
a copy of charge sheet, the railway servanf; is requireé to
submit a written s_tatement of his defenee. After the wriltten

statement. of  the defence is received, the disciplinary
authority is required to consider the same and decide whether

the enquiry should be proceeded with under the rules. If the
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disciplinary 'authority decidés . that the enquiry should
proceed, it may either enquire into such of the articles of
the charges as are not admitted, 6r appoint fhe Board of
enquiry or an enquiry authority for the ‘purpose. It is

thereafter, {;hat a Presenting Officer is appointed and the

: . - . 5
delinquent railway official is also informed about it. Feds.

. 14
“Ehereafter, #wmi the delinquent official appears in person
before the enquiry authority. In case the delinquent official

fails to appear within the sp'ecif'ied t1,me or refuses/plead,

' the enquiry authority asks the presenting officer to prodcue

the evidence, by which articles of charges is proposed to be
provéd and the case is adjournéd : for the delinQuent official
$0 that the delinquent offiéial may prepare’ his defence.
Thus, as per fules, it is’ éfter the submission of the charge
7 proeeeds . - '
that the enquiry)as per rule 9 of the Rules of 1968, In the
case before us, we find , as. already mentioned in preceding
baragraph  the chérge sheet is dated 14.2.8§ but tﬁe enquiry
officer was 'appointed‘ on 57.12.8.‘6.. Even: this fact is not on
record that any enquiry officér was appointed on 5.12.86. It

is during .the course of arguments tﬁat the learned : -

/

édun’sel for the respondents on an enquiry from the Bench ,from
the enquiry file finfomed us that an earli.'er‘ charge sheet had
heen submitted in. 1984 and the enquiry officer had heen
appointed on 5.12.86. Thus, in the case before us, no enquiry
officer was appointed as per rule 9(9) (a) (ii) of the Rules
of ‘1968. Further, _ari enquiry officer appointed on 5.12.86
canﬁot be takeﬁ to he an eﬁquiry- o'fficer for the ahsence of
the applicant for a _period' subéeqdent to the date of
appointment of 'tl'.)ev enquiry officer. As has k;een noted, the
present chargé Sheef is for absenc_e,}-rofn 2R.§.84 to 19.1.89,

Thus, the appointmerit of enquiry officer in 1986‘ for the

period of ahsence of applicant on future dates would not he

in accordance with the procedure laid down in the Rules of
1968.A'ny' enquiry conducted by such an enquiry officer is
thus, a nuliity ahd invalid, |

7. Further, we find that the enquiry report (Anneuxre
A-17) shows t‘hat the appliéant was given notice of the

enquiry on 4.17.88 to appear for enquiry on 18.12.88. Thus,
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the enquiry report is of a period not connected with the

charge sheet dated 14.2.89. ~The relevant portion of the

enquiry report is quoted helow:

"pistory of the case: FHis earlier absence period is

for 4 years 3% months. As Munna was untraceable since -

78.9.84, a notice was pasted on the notice Roard of

no/cn on 4.12.88° informing Mumna to appear for
enquiry on 18.12.88, As Munna failed to turn up -on

. 18.12. another notice was pasted on Notice BRoard 'of

. - . CPO/Gen on 18.12.88 asking him to appear on 1.1.89. A
letter was also served to. Sri Munna through Sri M.A.

RBenjamin, Clerk CPA on 18.12.88, Since Munna did not

turn up on 1.1.89 also the process was repeated.
Finally, Munna turned up for enquiry. on 19/22.1.89 and
submitted PMC as below: ‘.""‘"

8. _Ivnﬂ view of the ahove, we are of thé view that the
bfxdaa':%b?e-nquiri/ in the episode of ahsence from duty of
applicant conducted on the basis of charge sheet ' dated
14.2.89 has to Be quashed as not in _aCcordance with the
prescrihed rule of procedure and has to he held as farce.

9, - 'Tlde learned counée_l' for the respondents has submitted

" that the applicant's appeal is still pending and has not heen

decided till date. o sucfh assertion has heen made in the

Counter reply. We however, find that the Memo of appeal (copy -

of which is Annexure.A-lS') is dated 1.12.89. If the appeal Iis‘
pénding before the appellate ' authority since '1_989 and the
'same has not heen decidéd till date, this Tribunal cannot
wait indefinitely for an order thereon. In the light of
sect;ion 21 4o>f. the 'Admin'is,trative Tribunals Act, 1985, this
0.2, is maintainable if the appeal was not decided withir; a
foeriod of six months from the date of fi].‘ing appeai. Thus,
the submission of the learned counsel for the respondents
that the appeal is still pehding, will have no effect on the
decision of the éresent case. |

9. . The learned -counsel for_ the respondents has further
submitted that the applicant has been regular absentee,
details of which have been given in theCounter affidavit. The

learned counsel also submitted that even for the period of

absence from 28.9.84 to 19.1.89, the applicant has not heen

able to explain his absence or to show that the applicant was
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admitted in any hospital througﬁout the period of ahsence,
except for-a hrief period. It has heen therefore, submitted
that the present O.A. be dismissed. | |

1n. We have , however, considered all the .submissions of
the learned counsel fbr the respondents. and we are of the
view that as the enquiry conducted on the Easis of the charge
sheet: dated 14.2.89 has heen found to bhe huliity, any order
of removal passed on the hasis thereof,. .cannot' stand. The
order oiF remdval (Annéuxre A-18) has to be quashed, -

11.  Tn view of the d'iséussions made ahove, we quash the
re:movél dfﬁer déted 12.7.:89 (Anneuxre A-18 to the ‘O.A.) and
declare that the applicarit shall he treated as in continuous

service as Safaiwala, the post on which he was working. We

‘also direct the .respondents to allow the applicant to join -

the post immediately. We however, provide that the applicant

- shall not he given t_Hé back wages/salary  till the dateof

.

Ko

joining. For fixation of pay, after ‘joining,”, the period ,dro)oé"«u

usnal increments admissible would he taken into consideration
o ‘ =

and the seniority would be maintained/if the applicant was

not. removed from service.

11. =~ The 0.A. is decided as ahove. The respondents shall ;v

pay costs of s 2000/- to the applicant within a period of two

months from the date of commnication of this order and

report the compliance tothe Trihunal. |

MFMRFR(A) , ' MEMRFR (J
Tucknow; Dated: Ho . 1\« °L°\

Shakeel/



