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ERIEMIA KAUT MICH

ICHRA S/o late w.T. iishkie
R/o 22/74, pheel xhana, Krrpur{ & .z.{re@ pos=cal

Cfficer, Kanpur !lead Post Cffice, Kanpur).

..applicant
versus
1. Union of india.-through-

The Secretary Communicaiion,
Dak Phawan, New Delhi,

2. The Chief Post laster General

iig

1, Utter Predesn
Hazraztganj, Lucknou.

3. The Chief Post lMester Previously knowvn as
Post Mester) H ad Post CfFice. Kanpur.

4. The Deputy Post Haster (Grzetted) Kanpur Head Posc
Office, Kanrpur.

«+Respondents
For the applicants: Sri K.i..l’. Chak, Advocate

For the respondents: Sri ~.¥. Chaturvedi, Advocate

ORDER

By this C.A. the applicant has clzired

2rrears of pay and allowances as per the ¢hart (enclosure

A-3) and to fix the pension as per ihe chart(annexure Dode)
attached to the c.2 .

2. The applicent was initially epgointed
as Clerk on B8.7.50C. The case of the rpplicant
is that, as per the rceporidents, the
applicant was over-sge and, therefore,
relaxation was granted in favour
of the applicant kbut the epplicant
was given benefit cf one srrvice
vide enclosure R-3 @ated 16.3.53
initial
instead of ve.e.f.
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Theze2flo . ito —pplicsr. k&pt on sending representc..ons
byt thr Zipt . . Leor no 2ction and firslly the
applic .t suprs oouated on 31,5.84Afterthe representation
rm T~ l@2f vide grnevure A-1 i.e, the

cf the replicen.
irpar

pLese:

3.
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0L 4.52, the epplicant f£iled the

¢l orfer drted 7.4 0T,
S vLA L on ©L12,.%1.
The ieegpoendinte’ cere is that the oliua ol

rs thereof,

thie Fyplic:aint for fix:stion of his pay end arrce
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¢ C-1 wu tire C,1.). an eppl

spelosuie
oréder €fateld 27.2.52
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v tho kaovledge of tho

the spplicant thoygn thirs waz L
) froa crnexuse -6 to the R.A, The
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which reference of the p.1..0. vrdes ¢ated 12.2.52 hes
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Lo the post of
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~.73 ¢ue to £ ceriminsl

pplicant ves suspern”:C on 3.

1y

12C0-10/422C IeroC. The applicant remain
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frem scrvice on 24.12.77 due to conviction by the/Court ,
sspplicant

ThzAas subsecg.ently reinstated on revision beirng allowed
by the High Couizt erd the matter remanded back to the
Triel Court. However, on subsequent conviction, again the
applicant ves dismisecd v.ide orfér doted 18.11.32, This
was challenged by @ writ petitlen Y fore the High
Court, which was sulseqguently transfcrre® to the Triluna
snd registered as T.. no.il35 of 1£87. The rclicf clzimed
in the T.2. was not granted ¢s the “isclplirary proceed.-
ing initieted ageinst the peti: ionc: had not heen
firnalised. “fter final acquittal cf the applicant fream
the 1ligh Court on 14.1C.27, conetquential orders were
pacsed by the department(vide anreyure C-3, C-4 to the
C.A.). The epplicant had superannuated4§£ﬂﬂxxpﬁfén
31.5.84(A.rK.) i.c. prior to the date of final acquittal
ty the High Court. The final order of superznnuetion was
passed vide ennexure C--5. Mfter the coneeguential orders
werc issued by the respondentg, the zpplicant made
representation on 16.11.°0 for prcto~ion. whis was
decided by the impugned order drted 10.12.S0 (anrevure A-1
to the 0.A.). Py this order the epplicent was given
notional prcmotion without arrears of pay to the L.S.G.
cedre frem a date when officizls junior to the applicant
were prcmoted to L.S.G. cadre i.e. 27.10.80. An order
for fixation of pay in the L.S.C. cadre w.e.f. 27.1C.20

wés also ismued.

5. A rezding of the impugned order (annexure A-1
dated 1C.12.%0) shows that question for considerstion
before the Department vhile passing the sazid order was
about promotion of the applicant to the L.&.G. cadre frcm
a date when officizls junior to the applicant was
prcmoted. For that end, the applicsnt had sent a LEPILe-
sentation dated 16.11.90. Copy of the said representation
has not be:n filed either by the applicant or ky the
respondents. However, the contents of the impugned crder

shows thet representatice @eied 16.11.90 was only ‘-
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i2. In the case of Strie of Kcocla versus

*
iI.e

Padmencrhan Nair rzported in 1585 f1.C. pfgc 256 interest

was ellowed at the curiint raorket rege ¢il? the cdote of
payment ccaxr encing frcrn e¥piry of ti'o sorths frcn the
date of retirement. In the caese before chis bench, as
it hes been found that the sp.licent hereir is not

entitled to back sal:ry, cuestion of interest Goes roc

arise,

13. In the case of State of RBikener 2nd Jaipur
versus Stete of Bikaner and Jaipur Exployees Associa-
tion and Cthers reported in 1582 Lab.I.C. page 895, the
High Court of Madrzs also allowed intersst on delesyed
payment. This decision also is not of help to the

applicent of the present C.>.

14. Considering the discursions mefe above, it

is found that the C.A. has no merit ernd is liable to

be dismisced. The C.A. is dismissed. Cost casy.
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junior to the applicani ==

&

respect of promotlion to L.S.G. @adrs +nd thset vas accepied

ry thc respondents with c¢cffeet ficr the dete officizls

)

civen the eaid cedre. The

learmn @ coursel for the cpplicert i3t during *he course
of argumerts elakorcted his clair and submitted that in

ccee the seniority of “he eppliseant wilh effect frem

s Bete of 9

the initial/appoirtuuent i.2. 3.7.5C is taken into zccour:,
the applicant would be getting higher pay from carlicr
cdate and also promotion to the ' .£.53. cadre frcm earlier
date. The relief clrimed in the C.,. is not specifically
on the point of cleiming seriority '.e,.frcm the initial
date of a.pointment i.e. 8.7.50. Tho submission made

by the lecarned counsel for the e.plicant during the

cource of argument is 2180 being considered as below:

(4) Undourtedly, applicent was initially appointed
as ¢ temporary Clerk on 8.7.50 kut subsequently vide

annexure C-1 dated ©.6.50, his scrvices were teminated.
allenged at any time.

That temination order was not ch
The applicant was reappointed vide snnexure C.2 dated
27.8.52. This fect wae in the knrowuledge of the applicant,
as per enclosure R-6 and pare-2 of his represéntation dét.
14.10.52 (Annexure R--4), still the cpplicant did not
challenge this rcappoirtment order and remeined satisSfied
with the said order. If the esplicant had any grievanice
agsinst the reappointment order dated 27.8.52, he should
have challenged the said order in the judicial forum
then availeble to the spplicami. There is notring on
record to show that order of temination deted 9.6.52
(anrexure C-1) was ever recalled or vithdrawn. Thus,
there was a break irn service of the gpplicant frca 10.6.52
t1i11 he tcok over cherge vide reappointment order dated
27.8.52. Thus, service of the applicant would count wiih
cffect from the date of reasppointmert and not frcm the

earlier dete. In the circumetanccs, the settled position

s

regerding reappointmert of ‘he applicent in the yesr 10:

canrot be now unsettled #fi.r more than 4 dec Ces.
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£f21) on 3.7.52 has no besis begeiee prior to the said

date of soczlled sccond incratent, the services of the
applicant had keen temirated and i
ir scrvice on 3.7.52, Tre ruestion of ¢crznt of seccnd
increm(nt on the beesis of inigial

does not arise.

7. Taking the gpplicsnt ir contiruous service

with effect from the date of regppointirent, he has been
granted the scale and increme¢rts as per rules. Though
the applicant was under susperncion since 3.3.73 upto

the date of his superesnruetion from sc
=

gservice i.e. 31.5.84

the applicant has been treated/cn duty 2nd consequential

benefits as per rules has been giver to him.

8. Ccming to the question of promotion of the

applicent to the 1L.S.G. grade, it is clear frem the

imprgred order dated 10.12.5C ¢hat the zpplicant has

been given notional prcrotion wiih effect from the date

cpplicant was not

-

The cleim cf c¢he ep.licent that he was initially

Y appointed on 2.7.50$0ti" second increment would

mppointwent on 2.7,50

officials junior to the zppliczni were promoted to L.S.G.

grade. It is apparent frem the facts given above that

actually the applicent never vorked in the 1.S.G. grade

as he remained under suspension throughout the szid period.

Thus, giving of notional promotien to tre applicant is elso

in accordance with law, For the purposes of pension,
the applicant's pay fixetion hzs been done on the basis
of notional prorotion. The impugned order,

therefore, is
perfectly justified,

C

L

Learned counsel for the spplicant has urged
that the impugned order(anrexure A-1) is a non-speaking
order &s it does not disclose the‘reasons for such an
order, I%support of his contentioﬁ, the leezrned counsel
for the applicant has placed r@lignce on the decision
of the apex court in the cree of S.N. iiukherjer versus

tUrion of India ( 190 (3) U.P.L.E.Z.C. pege 2092). It + -
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a cas¢ uxder Ammy het =af ke Tuesticn for consicderation

el priveiple of lzw,an adninis.

trative ruthority is to record the recsons for its

dzecision. The egpex court held theot recusding of reasons

would ¢uagentce coneldirtlion by the authority #nd
Cfof
minimlies the chrage/szbicrrcinese in mekdng Ceclision

and veuld freilitetr (he syecrelise hy (ke sppellate o
the supervisory authorily. Ihus the purpcse of recording
if2esons is to facilitoire tne ellste or the supervisory
authority in exercise of iis juriedicilon.
before this bench, tho ispugred crderiirnexure A-1) is
king order ~z the s3gne p.ouvides the detrils

1=.& been taken

not a nonspea
reasons on vhich the A@=zcligior

of the
by the administ:ative autlority. irf srows that the
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‘riristrative authority has give
£. the d=tg officials jurior tc

che 1.5.C, grade. The

versus South Ifastcrn K¢
page 482). Iin = clerk of ".E. Railvay, hellirg
a suretantive post, wrs trensferrs” or roguest in 1553

bur Vo8 placed below the temporery steff in the
{Lie repricentsLiconr I ced

seriority list. !
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After coneidering the parcs 17 2 of the circuler, it is

found thet the clezim of the ap.lic nt is not co- ered by

va. te . o.epime OF rong

Lt
~

+his circul ~r. mU e il e LT

..+ rchment ©F reversion caused ry ~emipiecretive 1P
errors. In the Casg refore this berch, there is ©0 such

a€rinictrative €rroi. re has keen four:d, the appl icant

wae reappointed in lugust 1952 -nd the applicant accepted

the szme withocut sesailing the saic order, Therefore,

+he case of the spplicant is not covered by the circulear

R-8.

10. * carned councel fcr the applicent hes referred

to the Tull Tench ceafe of All-hr-bad Hich courtfL.) of

crete of UL.P. & apothec is versus cri Mzdan vohan Khanne &

.

~nother reportec in 1¢¢0 €.C.T. p7ge 546. In this Full

rench case @ismiccal of the ~p licent therein was finally

set asicde and therecfter the applic nt therein cleimed

arrears of pay. It was held that the right of the appli-

cant therein to clzim ¢crrrars woulé@ te only after the

dismissal orcer was £inclly set zside and, therefore, the

clzim for arrears ViES found not barred by time. In the

case before this pench, the order of dismissal of the

applicznt was due to his conviction in the criminal ces2

The order of diemisezl v-s not set aside by any ccmpetern
court as illegal, rut +he department conseguent to the
accuittal of the @pplicint revised the earlier order O:

dismissal. cherzfore, the case before this bench is

@ifferent from the frcts of Full Bench.

11. mhe lezrnel counsel for the applicant

a1so plzced reliarce an the c~se of D.F.X. R2i Sha
5 AIR 7

ctatc of U.P. and Cthers reported in/1962 SC page
In this case,the dismiscal of the applicant therei]
dec-loreéd jnvezlid by a Ccivil cCourt and the applic
therein wag re inst>ted, eventhen the High Court Y
disallouweé ¢ celery prior to the date of suit ar

<-

was upheld Ly the Hon'k

oy aalary Of UX '.'.'if;ﬁ TULLT
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is found that the C.A. has no merit ernd is liable to
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