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OrderiPtonounced by the Hon'ble Shr JeialillaVadaoall
AL AR(A)

The applicant joined the respondent as a

casual labourer in 1972. He was appointed against the
regular establishment in 1978 as Peon. It is stated that

the applicant continued to work in the wireless s=ction
of the office of the Divisional Railway Manager, “eEeRailway
Lucknow, tilllﬁ@apnaceeded on leave from 7.2.1985 on medical
grounds.

2. It is further stated in the OA that the applicant
w2s arrested on 28.5.1985 on account of his involvement

in respect of an 6§£QEE%2;£§Z§9§;C.395 and 397 IPC and

the applicant was-kept under judicial custody till 25.9.19@@
when he was released on bail. It is stated that though he
approached the respondent department for td?ing him back
duty he was not given any work. It is further stated that
the: appiicant vascissieda chargeasheetcon{22¢7.1989¢cThe
abpitcant replied-to the charge sheet shating that he was
on leave from 6.2.1985 to 27.5.1985 and requested to regularise
the above period as leave admissible under the rules and
the subse-uent period for being treated as:suSpension from
28.5.1985 in case he ggz%ot given dutye.

3. It is further stated that though the enquiry has

been comploteqfno final order on the conclusion of the!
proceedings has been passed. It is further stated tha%the
apnlicant was g@zquitted honourably by the District and
Sessions Judge, Lucknow, vide judgment dated 10.12.1990.,
The applicant subseguently reques:ed ior reinstatement in
view of his acouittal by the competent court. But there

vas no reply from the respondents. It is under these
circumstances the applicant has come before the Tribunal
seexing the following reliefssi-

m (a) To direct the opposite parties to sanction the

1z23qv2 as admissible under the rules from feb. 1985 to

27 .5.1985 as adaissible under the rules and to make payment
of his leave salary and allowances accordinglys

(b) to dirsct the opposite parties to allow the applicant



to resume his duty forthwith and to make payment of his
vack salary from 28.5.1985 as on duty and the intervening
meriod prior to his r sumption of duty may be dirscted to

oe treatad as on duty for all purposes;

(e) To award the cost of this application“.

4. UWeen the matter was taken up for -inal disposal on
15.5.2000 the learned counsel for the applicant bprought to our
notice HPho.1004 of 1999 and sought parmission to amend the
relief in the OA in the following manner:=

“"Relief No.3 may be renume red as No.4 and in its place

the following reiief méy be inserteds:-

* To quash the order dated 29.8.1991 removing the applie@ant
from raillway service contained in Ann=:xure C-2 to the supple-
mentary counter a tidavit dated 24.3.1989 with all conse-

quential benefits of salary, increment etc.®

v
5. The respondents have tiled a detailed registing the

claim of the applicant. It is stated that the applicant had
ravorted sick for 30 days from 3.1,1985 to 5.2.1%85 under
Ak, Lucknow, without inicrmation to the orfficer-in-charge.
The applic-nt also did not report to ths concerned

railway doctor. Thus he was discharged on 2ni with effect
from 6,2.1985 and has thus absconded from duty with effect
from 6.2.1985. It is iurther stated in the reply thatthe
applicant w-s kept unuer judicial custody from 30.5.1985 to
30.9.1985.It is further stated that the applicant was not
given any duty as he was found guilty of the charges.

The reply further proceeds to state that the charge memo
dited 25.7.1987 was i.sued 3na an enquiry was conducted.
Subsequently as the charges were heid as proved the applicant
was emoved from service vide order dated 28.8.1991.

6. In reply to the above  the leamed counsel for the

’ e

aprlicant would say that the applicantknéver i sued with

any suspansion order nor was he tasen oack to duty. According
to him, the whole thing is kept under susmended animation.
Thz learnéd counsel would say tihwac thwougn tha applicaﬁt

was issued with the charge sh ot and that ins ite of the



alurbﬁihC2~ E(
fact that when he prayed for subsis uenceémot}ting was A
for the Applicant

naid to him. The learned counsel/would say that the applicant
has not been informed till date of the oﬁt come of the
disciplinary proceading initiated against him. The learnzd
counsel would say that that he came to know of the final
order pa,upd in the disciplinary proceedlng,l.e. the order
datedzgraolggl only when the respondents filed the supple-
mentary counter-affidavit, along with a copy of the dismissal
order dated 24.3.1998.1t i3 under these circumstances the

i:ePe has bzen filed on 10.5.1999 for amendinc the relief

in the Oeas, and the applicant has prayed‘fbr ~1ashing of

the same.

7. At the time of arguments the leerned counsel

apeearing for the respordents, to a query'm ade by us

as to when the applicant was placed un’er suspen31on,

the learned counsel could not throw any 1ight on this

aspect. ¥e also could not elicit any inzormetion as to

vhr~ther the applicant has bzen naid subsistence alliowance

or not during the pdaondency of the Alsciplinary proceeding.

8. On going through the rejoinder atfidavit filed

by the applicant we f£ind that the averments are vaqgue

and we are astonished to to see the applicant stating

that he did not remember &8 have received memo d ated 25.7.1987,

?hat is the charge memo. The rejoinder goes on to state

that the applicant has never received the order of removal

dated 29.8.1991,

9. 12 have heard thelearnad counsel for both sides

and perused the rscords,.

10. On a caretul analysis of the pleadings wvwe

prima facie do notoelieve the statements made by the

applicant for the simple reason that the appiicant

took part in the discipl N’%/y proccedlngv initd ated against
. - ng/'Lz.%uo )

him and he ca lfeceivc4§he charge sheet dated

25.7.1987. Therefore the contention of the apt71f ant

that he did not receive the charge memo dated 25.7.1987

has to £ail,
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11. : ﬁ(ﬁhe asserticn made by the applicant
that he bacame aware of the impugned order removing
him from service dated 29.8.19991 only on 24.3.1998
when the sunplementary counter was :iled by the respordents.
En this commection it is pertinent to. point out that Aun éci’(S::
eonclusion of the inguiry proceedings the applicant ought
to have taken up with the authorities for passing final
orders thereon. In cgse the respondents fa;%\to pass any
order he should have agitated the matter before the
appropriate forum at the relevant point of time for
redressal of his grievance. =2ut the applicant did not
care ¥¥ to bother as to what had happened to the disciplinary
proceedings initiated against him. Therefore the miscellaneous
petition filed after nine years seeking to amend the relief
has no substance and the same is rejected.
12, In so far as the conduct of the disciplinary
proceedings are concerned, we find that the applicant
was charge sheeted for unauthorised absence in 1987
and this had resulted in his removal from service-vide
order d ated 29.8.1991. Further when the applicant has
peen removed from service, for unauthbrised absence
a valid inguiry in a mamner known to law has to be

during ‘
conducted and/the period of suspension he is entitled
for subsistence allowance. In this cnse we are astonished
to note that both sides are not able to throw any light
as to vhether the applicant was pald ény suzbsistence
allowance during the period of suspension or not,
13.. we further find that tha respondents have handled
the whole issue in a casual manner riéht‘from the beginning
without any application of mind and e%en the paperbcok
filed by them do not reilect the corréct‘position. Ve
also note that even with regard to judicial custody of
the applicant there is inconcistency with regard to the
seriod of judicial custody of the applicant, with _iffering
dates. Further there is nothing on rescord to show

as to when the applicant was placed under suspension
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and as to whether the applicant has been paid subsistence
allowance or not. All that is evident is that the applicant
the applicant has been issued with the charge sheet on
25.58.1987, for unauthorised absence which had resulted in
his removal from service. In this conhection we would like
to mention that Zhm apmkikmy it is not the duty o £ the Tribuhal
to make roving enquiry on the above aspects an: this Tribunal
cannot play the role of the administration. We would like to
observe that both sides have not presented thgir case in

a proper mamner and this stand is deprecated and in such
circumstances there camnot be an effective adjudication of
the matter.

14, HWe further £ind that the gpplicant has been
gcquitted by the Criminal Court on 10.12.1990.But the
applicant has been proceeded avainst for unauthorised
absence resulting in his removal from:service.‘ﬂut here again
the applicant has got the remedy of abpeal vhich he has not
exhausted. '

15. As already observed this Tribunal cannot

make a roving enquiry as tg the applicant's period of
suspension, as tO'whether/h:s been paid subsistence

~llowance or not or as to vhether the suspension has

been revoked or not or vhether the apnlicant has made any
avpeal or not and k%X %3 akmm this Tribunal cannpt rlay

the role ot the administration. we aré very unhappy to
express our displeasure in the manner in which the whole‘M4¢53
has been handled by the respondent. e furtter hold that
without adequatebdocumentary evidznce we cannct come
toi%airfand-justigﬁle conclusion,

16. e further find that the applicant has approached
this Tribunal on 4.11.1991 through this OA, apparently

when he came to know avout the removal order da ed 29.8.1991.
Under these circumstances e are also not inclined to give
any relief in a pre-emptive manner. However the fact Xhmx
remains that the applicant is entitled tor subcistence

allowance and salary for the leave period.
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17 .. In the light of the discussion above and in
given facts and circumstances of this case we hold that
ends of justice would be met if the following directions
are is:ueds-
(a) The respondents shall consider ih® fzymn and
decide by a speaking order with regara topayment of leave
salary for the leave period as also payment of subsistence
allowance within three months of receint of & copy of this
order by them,
(b) The applicant shall prefer an appeal against the
order dismissing him from service dated 24.3.1998 amgginsk
to the appellate authority within cne month from the date
of receipt of a copy of this order by:him.
(c) Aven though the appesl preferfed by the appeal
would be time barred, we direct the appellate authority
to condone the delay as a special case in preferring the
appeal and the appellate authority shéll dispose of the
appeal by a -easoned/speaking order within two mooths of
receipt of the appeal from the applic;nt.
18. “he Oa is allowed to the extent indicated above

with no orderas to costs.
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