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OrderiPtonounced by the Hon*ble Shri

The applicant joined the respondent as a

casual labourer in 1972. He was appointed against the 

regular establishment in 1978 as Peon. I t  is' stated that 

tlie applicant continued to vork in the wireless s3Ction 

of the office of the Divisional Railway Manager, •^ •% ilw a y  

Lucknow* till ]4^^proceeded on leave from 7 .2 .1985  on medical 

grounds.

2. I t  is  further stated in the 0-̂  that the applicant

V7 us arrested on 28.5.1985 on account of his involvement 

in respect of an c:5^^aff^^/iinder Sec .395 and 397 and

the applicant was-kept under judicial custody till 25.9.19^^^

when he was released on bail. I t  is stated that though he

approached the respondent department for taking him back

duty he vas not given any \jofk. It  is furtlner stated that

^ 6 :  appiiGantn^Bcis3tte<ii‘3 cbar^ash^'feconi22r7,»1389^ sThe

af>pa:l;Gan.t repiied-to ■ the charge sheet stating that he v»s

on leave from 6 .2 .1985  to 27 . 5.1985 and requested to regularise

the above period as leave admissible under the rules and

the subse uent period for being treated as suspension from

v W )
28.5.1985 in case he iss^not given duty.

3. I t  is  farther stated that though the enquiry has 

been comploted^-no final order on the conclusion of the^ 

proceedings has been passed. I t  is  further stated thatthe 

applicant was ^q u itte d  honourably by the District and 

Sessions Judge, Lucknow, vide judgment dated 10 .12 .1990 .

The applicant subsecjuently requested for reinstatement in 

viev7 of his acouittal by the competent court. But there 

\;as no reply from the respondents. I t  is  under these 

.circumstances the applicant has come before the Tribunal

seeking the iollo^'d.ng reliefs:-

« (a) To direct the opposite parties to sanction the 

leave as admissible under the rules from ’̂eb. 1985 to 

27 . 5.198 5 as adjnissibla under the rules and to make payment 

ot his leave salary and allo'.-jances accordingly^

(b) to direct the opposite parties to allow the applicant



to resiiraa his duty forthv;ith and to make payment of his 

oadc salary from 28.5,1985 as on duty and the intervening 

period prior to his r sumption o£ duty may be directed to 

oa tz'eatsd as on duty for all purposes;

(c) ^o av;ard the cost of this application” .

4 . tflfessn the matter vja-s telien up for -linal disposal on

15.5 .2000 the learned counsel for the applicant Drought to our

notice i-̂ Pi-<o.l004 of 1999 and sought permission to amend the

relief in the 0^  in the follo^ang manners-

“ -■^lief N o .3 may be renum® red as Ro.4 and in its place

the following relief may be inserted:-

'* To quash the order dated 29.8.1991 ranoving the applicant 

from railv?ay service contained in Ann^xare C-2 to the supple­

mentary counter affidavit dated 24.3.1999 witli all conse­

quential benefits of salar\'/ increment etx:.”

claim of tlie applicant. I t  is  stated that the applicant had 

reported side for 30 days from 3.1 .1985 to 5.2«1985 under 

,uJxIo, Lucknow, without information to the officer-in-charge. 

The apiolic^nt also did not report to the concerned 

railv7ay doctor. Thus he was discharged on snd \:ith effect 

from 6 .2 .1985  and has thus absconded from duty with effect 

from 6 ,2 .1985 . It  is further stated in the reply thatthe 

applicant v;-s kapt unaer judicial custody frcxn 30.5 .1985 to 

3 0 .9 .1 9 8 5 .It  is further stated that the applicant was not 

given any duty as he \\̂as found guilty of tlie charges.

The reply furtiiar proceeds to state that the charge memo 

d :ted 25.7.1987 v;as is sued ^nd an enciuiry v;as conc3ucted. 

Subsequently as the charges were held as proved the applicant 

v/:is removed from service vide order dated 29,8,1991.

5, The respondents have filed a detaile<^resi sting -the

6 . In  reply to the above .the learned counsel tor the 

a p p lic a n t  vjould say that the applicantjj^naver i -5Ued with 

any suspension order nor was he ta^en oack to duty. According 

to him, the whole thing is  kept under suspended animation.

^  The learned counsel w u ld  say tiia- tiioagh the applicant

issued v;ith the charge ^  ot and that ins ite of the
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fact that vjhen he prayed for subsistencelnothing vras
for tlie 4tpplic^nt 

said to him. The learned counsel/v»uld that the applicant

has not been informed till date of the out corr.e ot the

disciplinary proceeding initiated against hinie The leamsd

counsel w u ld  say that tSiat he came to.toovx of the final

order passed in the disciplinary proceeding,i.e. the order

dated29,8ol991 only iA;en the respondents filed the supple-

ir.entary counter-affidavit, along v.d-tii a copy of the disnissal

order dated 24 .3 .1998 .-t is  uncter these circumstances the

iI.P. has been f i l e d  on 10.5.1999 for am ending the  relief

in the O .a .^  and the applicant has prayed for r-uashing of

the same.

7« At the time of arguments the learned counsel 

appearing for the respondents, to a query made by us 

as to vAien the applicant was placed unJer suspension, 

the learned counsel could not throw any light on this 

aspect, VJe also could not elicit any ini-brmation as to 

'v.^rtlier the applicant has been paid subsistence aliovance 

or not during the pdcndency of the '•lisciplinary proceeding.

8 . On going through the rejoinder affidavit filed 

by the applicant we find that the averments are vague 

and v-’e are astonished to to see the applicant stating

that he did not remember ti© have received memo d ated 25 .7.1987, 

thgc is -iilie charge memo. The rejoinder goes on to state 

that the applicant has never received the order of removal 

dated 29 .8 .1991.

9 . I.'e have heard thelearned counsel £or both sides 

and perused the records#

10. On a care m l analysis of the pleadings v.e 

prima facie do notbelieve the statements made by the 

applicant for the sim.ple reason that the applicant

took part in the disciplinary proceedings initiated against 

him and he caniTot|receive^(the charge sheet dated

25 .7 .1987 . Therefore the contention of the applicant 

that he did not receive tlie charge memo dated 25.7.1987 

ha s to fail•
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11. ^^igsdB^the assertion made by the applicant

that he became aware of the im^gned order removing

him from ^erw-ice dated 29«8.19991 only on 24.3.1998

VThen the supplementary ccunter v^s filed by the respordentso

Sd  tSsis ccmcctioa it  is  pertinent to. pointi out that

concldsion of the incwiry pcoceedings the applicant ought

to have taken up with tile authorities for passing final
I câ

orders thereon. In case the respondents fail to pass any
/■

order he should have agitated the matter before the

appropriate foruin at the relevant point of time for

redressal of his grievance, ^ut the applicant did not

care SK to isDther as to what had happened to the disciplinary

proceedings initiated against him. Therefore the miscellaneous

petition filed after nine years seeking to amend the relief

has no substance and the same is rejectedo^

12o In so far as the conduct of the disciplinary

proceedings are concerned, vs find that the applicant

V7as charge sheeted for unauthorised absence in 1987

and this had resulted in his removal from service-vide

order dated 29 .8 .1991. Further \^en the applicant has

been removed from service/ for unauthorised absence

a valid inquiry in a manner kno\\n to law has to be 
during

conducted and/the period of suspension he is entitled 

for subsistence allovance. In this cnse wte are astoni^ed 

to note that both sides are not able to throw any light 

as to v^iether the applicant was paid any subsistence 

allowance during the period of suspension or not*

13. We fiarther find that tha respondents have handled 

the whole issue in a casual manner right from the beginning 

without any application of mind and even the paperbook 

filed by them do not reflect tl-ie correct position, we 

also note that even wdth regard to judicial custody of 

the applicant there is inconcistency with regard to the 

•oeriod of judicial custody of the applicant, with differing

dates. Further there is nothing on record to show 

as to v^en the applicant vras placed under suspension



%
*■ and as to whether the applicant has been paid subsistence
1-

allowance or not. All that is  evident is Ihat the applicant 

the applicant has been issued with the charge sheet on

25 .S .1987, for unauthorised absence -̂jhich had resulted in 

his removal from service. In this connection we would like 

to mention that jiks s5|5?ii±K3 it  is not the duty o f  the Tribuiial 

to make roving enquiry on the above aspects an:: this Tribunal 

cannot play the role or the administration. %  vould like to 

observe that both sides have not presented their case in 

a proper manner and this stand is deprecated and in such 

circumstances there cannot be an effective adjudication of 

the matter.

1 4 . We further find that the applicant has been 

acquitted by the Criminal Court on 1 0 .12.1990.But the 

applicant has been proceeded aoainst fer unauthorised 

absence resulting in his removal from service, ^ut here again 

the applicant has got the remedy of appeal which he has not 

exhausted.

15. As already observed this Tribunal cannot

make a roving enquiry as to the applicant's period of
he

suspension, as to whether/has been paid subsistence 

^llovjQnce or not or as to \-iiether the suspension has 

been revoked or not or vhether the applicant has made any 

appeal or not and tX. a±3SCi this Tribunal carjiot play 

the role ot the administration. are very unhappy to 

express our displeasure in the manner in vihich the vAiole 

has been handled by the respondent. Vfe furtlBr hold that

without adequate documentary evidance we cannot come

cx tv ,
toy^fair^and justiable conclusion.

16. VJe further find that the applicant has approached 

this Tribunal on 4.11.1991 through this OA, apparently 

when he came to Icnow about the removal order da aed 29 .8.1991. 

Under these circumstances ve are also, not inclined to give 

any relief in a pre-emptive manner. Hbvjever the fe e t
II
" remains that the applicant is entitled tor subsistence

‘ allo\«nce and salary for the leave period.

6



1' ^  1 7 ,. In the light of the clLscussion above and in
ii

given facts and circumstances of this case vre hold that
ii '

ends of justice vrould be met i f  the follo\^ing directions 

are is^ued*-

(a) The respondents shall consider ±ks iEOTE and 

decide by a speaking order vdth regard topayraait of leave

 ̂ salary for the leave period as also payment of subsistence

allowance within three months of receipt of a copy of this 

order by them.

(b) 'J^e applicant shall prefer an appeal against the 

order dismissing him from senrice dated 24.3,1998

tx) the appellate authority v/ithin one month from the dat:e 

of receipt of a copy of this order by him,

(c) ilven though t±ie appeal preferred by the appeal 

would be time barred, v;e direct the appellate authority 

to condone the delay as a special case in preferring the 

appeal and the appellate authority shall dispose of the 

appeal by a '-'e a son ed/speaking order within two months of
, I

receipt of the appeal from the applicant*
I

18. “̂ e  is  allovjed to the e>ctent indicated above

with no orderas to costs.

Vj"

(3 (D.V.a.S.G.JATTAT^JYUnj)

17 . 5.2000

nksj


