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CENfRAL ALMINIL LRALIIVE TRIBUNAL

LUCKNOW BENCH

LUCKNOW

Oe.A. No. 387 of 1991

Ajai Bihari Srivastava, Applicant
Versus
Union of India and others Respondents.

Hon. Mr. Justice U.C. Srivestava,Ve.Ce.
Hon, Mr., K. Obayva, Adm, Member,

(Hon. Mr. Justice U.C. Srivastava,V.C.)

by
In this stcond inmninc,/the applicant

before this fribunal his preyer is not only for
implementing tBe judgment »Dassed by the Czlcutta
Benctof the C.A.D. dated 4.8.89 in his ccge but has

uls: prayed for wirection to the opsositz parties for

oromoting him to the post of Geologist(Junior) w.e.f.
11.9.78 and the sost of Gelogist (Senior) w.e.f, 30.3.85
and the difference of salary aswell as its correct
fixation. Prayer for expuuaction of adverse entries for
the year 1975-76, 1976-77 and 1977-78 too h:rs pbezn

made,

2. The zao.licant wes appointed s Assistant

Genlogist on 11.7.73 after selection by Union Public
Service comuission in a temporary Capacity with a

condition that ne will remain on probation for two veg
Phe said period waes ext ndea by D.G., G.5.L. for one
year with e:fect from 7,1.77 with rotrossective effe
i.e. ccter «dverse entries for tWo years were -sdsen
LS

given tn th. applicent vide ordsr catezd 26,6.78 issug

T2r awverlse @pinion by the D.r.C.. Ine term was

o
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fufcher extended ror sgx months a@s a special case
viz between 7.1.1980 to 7.7.1980 wes directed vice
letter aated 18.4.1980. It was thereafter his services
we.e teminatec vide orcer dated 2,7.1280 which order
was served upon him in trainirny Camp at liyaerabad,

4

wheze he was receiviang training. The writ petition asgesinst

it was @ismissed on the ground of jurisdiction where-
after he tilea _etitione¥ before Calcutta High Couyrt
agairs t termination order sswell as adverse remarKs.

Ihe High Court passed an i.terim order which wes moéified
by the Tribanal where it was transferred.The applicant
confinsd his case in regard to terminatiom order only in

whiich the CLourt state. that he had to ao it as an

application could not h-ve been entertained in respect
of incomplete reliefs. lhe Iribungl allowea it holding
that the applicant stood confirmed and vide judgment
dated 4.8.89 guashed the termination order and dirscted
the respondents to reinstate him with immediate effect

and pay him all baCk wages and increments as per rules

the
between/dete of terminatiom and the dete Of reinstatemg

if not already paid.

3. fhe aosplicert was wor<ing on his thesis for
yettiny vn.D. wedree which he had starced before
entering in service. he wzs posted at Lucknow vide leti

dated 28.11.1974 according to> him for thak purpose but

vide lstrer aat2d 21.1.1975 he was askec to report to
Jhansi as Geologist (Junior). fhe applicant rspresent
for his retention at Lucknow even at Héadquart@rs to
enable him t> submit his thesis. The Deputy Director,
communicstea tothe Director General that t he applican)

shcws unwiliingness ror tield job of.sice order for hi
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ceparture may be sent. A lettel /order was =zmix

‘received oy the applicant for cerrying order passed

by uveputy Dirzctor, The @pplicant asked for travellin

ana coOnte¢ingency aavance moiey to enaple him to proceed
for field work but nothing was pezia to him, It was there-

atter confjdiantial report for he year ending 31.3.76

Wag sald to have been initiated by thes Director of
Circle but &all :gedly the first part was writcen by
Suri V.5. Krishnoswamy Deputy Dircctor General aS
reviewing officer ana the last 4 timeg by reporting
officer. The edverge report was finally accepted by the

then pDirzctor General. The applicant’s repregentation
ay8inst the said adverse remarks was also dismigsed by
the Lirector Generél. Ihe entry was to the efiéct that
he did not show int:rest and responsibility by his
reluctance t> take up the field work and instructions

in this regcrd were not abidad anu accepted tactics
and engaged in ettenaing to his personal affairs as he
did not t cke up the field work. rie was then allotted

mirior vorks which he aid satisfactorily. T'en the

‘el"l‘t_lil'.'(?.~ remarksrevolved round the reluctance to
perform field work. At the same time it was mentioned

that the saic defects were beiny browught to his notice
with a View to yive him an opportunity to eliminate hi

short comings. I'he ap-:licent has pointsa out which he
did in his representation thet becaus e of ihterim orde

pPassed py the Civil Cou:rt he was not required to ¢go to
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€ field jopo ana conficential remarks we-e given by
Pelson who were defendants to the said suit including

Snri VeooKristnaswamy who from the Leginning oor: a grudge

tovards tie gpplicant @nd ans unfavourably disposed of
towcrds hin,

4, ¥FOr t he year 1976-77 and other adverse rema:iks
were communiczczd tsthe aspilicant vide leotter datec
6.2.1978. rhe eatry has to the eftect th-t he had no

sense of public duty and avoided in going to field duty

#nd thet he wes not fuwnrae fit for pPIromotidnby the

sald authority, According €2 the applicant after the ordag
of injunction sassed by Civil court was modified to the

effuct that uefendants could take survey work within
Municipal limits of Lucknow but were restrained from

transferring him out of Lucknow, thz aoplicant was not

assigned field work from 31st May, 1976to 31st March 1977

According to the reépondents the applicant who Jjoined

Geological Survey of India started availing leave and

absenting hius=1lffrom the veéry begin-ing. He tooR ezrped

lezve anc lesve on medic:1 Certificstes for quite 2 lony
duriny the year 1975

period/(88 cays out ofvhich 35 days),in 1976 133 deys

ircluding 52 Gays on medical ground) and in 1977 from Jan

to Merch 1977 he wes on lecve for 70 days including 42

days on medical @ertificate. It is on this grouné it was

informed that he w. s avoiding to :ake up the field work.,
5. dbaln vide 1. tter cated 8.2.1979 the gpnlicant

Wos Comunicoted adverse entry for the year ending 31st

Marchiz78 wrlc. wee | - Ihllowss
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"i.e is very intelligent ofric er but clever.

— He is fre» frum commercial bias. He is also
very influential.-‘eaicos in knowledge.

iie is tos sickto atrend the cltaining Camn.

He is too sick to attend the training camp he
las now started regularly to take up the fiel
assignments'

2gain alectcer dated 16.5.79 from the office shri

V.5. Krishnaswamy Director General was .cdiessed to
Depwty Director General askinyg him to add in the

character rsll of the nllowing,.

"He has not attended the traiming programme

1979-80 despite orders from the éasartment &nc therefore

<
he has not completed this training which was compulsory’

5. The applicant filed representation against
the adverse remarks and the giving of particular remark

by the Director Gene.al himself.

6. The apblicant lias pointed out that éven
thouyh he st>xd cbnfirmed the Leputy Director General
and thereafter the Jirector General since Jasnuary, 1978
Shri V.s. Krishnaswamy was extending probationa¥y peri

even with retrospective effeCt or after expiry of the
period 'all of whicn we.e held illegal by the C.A.T and

the aoplicirt was held to be a confirmed employee and

thelast link-in the chain started by him viz. the
A

4



w’

N

-6

temination ocder was set aside. He has pointed out
thet the spplicant did not hesitate in defying the

irterim order passed by the civil Court and even in theat
period forced the applicent to take up the field

ccsignment at Chamoli in 1975-76. The applicant hag

asserted that he had been continuously taking up

Fleld assignments from 1977-1992 and achieved target
and according t©d him;because of harassment and torturs
he fell ill and his‘cage was refz=rrec¢ by ths said Y.S.

Krishnaswamy to Meddcal Boa-d,which sanctioned lcave

to him ana advised bed c+st. The medical leave taken

by him iJe:e sanctioned bythe ¥edical Board. According

to the aprplicant the Zirst adverse remarks was given wher

"ritcen order by competent Court was continuing and the
third was given on non existing facts. he decigion of
his repr suntation by Shtiri V.S. Krishnaswamy who gave

the remarks has «lso been quashed apart from malafide
on th¢ ground of competence.

T e applicant has claimed promotionwith

effect from 30.3.1985 on the post of Geologist Senior
with effect from the Qate his immediate junior was
piomoted and th. same salary which junioris getting
amd also entitled to the promd>tional post of Geologist
Junior with effect from 11.9.78 from the datehis

immeaiate junior wes promoted as well as the difference

of salary.
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Do Beiore dealing witl. the arguments which

t &s been iLaised in this behalf it will be relevant to
make r=ference ot d1e‘instructions of Government of India
Ministryof Home atftairs iemo No. 514/64/:istt.fa),dsted
21.8.1985 »nd 11059/86-aIS5(I11) dated 10.6.=986 ang the

anras
relevant/ sxtracted hereunder:

“The Confidential Report is &n importent
document, it provides the basis and vital inputs
for assessing the performance off an officer

and for his/her further advanCement in his/

her career, rhe officer reported upon,the

reporting authority,the reviewing authority and

the accepting authority shauld therefore take
duty of filling out the form with a high sense
of responsibility.

2. Performance appraisal throughConfidential

keports should be used as = tooll for human
; Reporting
r-sourge development,/Officers should reasli
to
that the objzrctive is/develop an officer so t!
he/she rcalises big/her true potential. It is
not meant tobe a fallt-finding process but a
developmental one. rthe reporting officer and
thhe reviewing officer shduld not shy away

from repx ting short-comings in performance

attitudes o overall pe:rsonality of the ofric

reported upon.”

3, Althouyh the performance appraisal is a

vear and exercise in order that it mey ol

resource a evelopment, the reporting officer
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the sofricer r ported upon should meet during the course
ot the y.ar at fegular interusls to rzview thqbefformance

and to take necessary corrective steps.”

9. In the instent Case as the facts as stated abovi
jnGicate that tre instructions were not followed and the
reporting officer and the reviewing officer has not pointe

out t he short—comings or of the personality of the officer
reportec upon earlier anc there has been no mesting and

the adverse Cemnarks wer2 given though inthe note it was

staced that it is Corrective,moreovel it was for a
|

particulas purpose,
10. The Orissa Ligh Court inthe czse of Madan M>uian

vs. State of Orissa (1978) 1 SLR 829, Hon. Mr. Justice

Ranganath Misra(as he then was) observed that tle re wes

no material on r cord to show that there was a contempa-
reneous intimiation to the petitioner that his conduct
suifered from the dsawback of not pulling on well with his

co.l:aggues. [he apsence of an emphemeralchgracter roll anc
the fact thet de eqﬁry has been made though the officer
concerneé¢ was employed under tie reporting officer for less
trnan th.ree months are two important features aéainst the

entry. In uUnion of Indis vs.Ranjit singh (1980)3 SLr 256

it was observed "Conficential rema ks are afterall an
performance and

asscssment of the work,/conduct of an officer by his super

Tne assessment by its very nature would be som@what

subjective but as ik well settled the subjzctive opinion

nas to be formed on an objsctive @y raisal of material an

cannot be aon< arbitrarily.
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11. 3irce thase instructf#ons Yave not been compl
withk, it will beérélevant to point out the observatior

|
made by the Hon'ﬁle Supreme Court in Gurdyal Sinchk Fi:

vs. 3tate of Punfab (1979) 2 scC, 368 in which it was

held that an Opp$rtunity civen to explain the circumst

leading to tlte (;dverse)report is not an empity formal
|

“its obiect,(parﬁially) beinc to enabls the superior

authorities on a%consiieration of the explanation ofie

| .
by the person concegned, whather the adrerse report is

justified." Tre érincipal Bench of this Tribunal in C.

No. 511 of 1986 éited in the cagse of Hari Dev Govyal v:

|
Union of India obsarved "while it may be accepted tre

the ctaracter roll entries are not the same thincs as

departmental entries and do not entail ¥mmediate

W
punisbment, but adverse entries in the ACRs of an offj
|

cases his contingation in service."

can rave advarsz effect on his promotion and even in ¢

12, In thelinstant case adverse remarks civen

in the previous %ear were followad in the next years
|

and tre entry 'réluctance to take up the field work!'

could not hrave been ¢iven as this inference was wrong!:
drawn in --isw of the fact that the respondents tremsel
|

allowe® the applicant to do tre ordinary work which he

|

did. The respondents taving beea allowed him to do so
‘3 e

givingof such entry was unwarranted. It may be ttrat

the applicant wa% interested in completion of Ph.D the
|

for wrhich a requ?st was made by him and that part of
the entry was covered by the period during whiclh the

injunctionorder subsisted but tre entry at the most
i

should rave obeen linrespect of the minor charge and onl
i




W’

-
\°

1=

a small part ot tbg entry was given. l'e was not warneld

that ha shoull take field work amd that re was not

inter *sted in takingj any responsibility or discrarge tis

responsibility. So!far as the entries of subsequent

y2ars are concerned, thte same should not tave been give

as the applicant was allowed to do some otker work.Tre

entrizs of subsequent yzirs bein¢ unwarranted and

uncallzd for, deserre to be expunged. Even otherwise

no remarks can be given at tkes dictates of the righer

authcrity and as sﬁch the entry which has bzen c¢iven

by tre oflicer who was competent to do so rar to be

diluted as trers was no exercise of tis own mind but

at the dictates of. the ticher auttority and accordingly.

tre two subsegquent antries ars expunced.

13. The appl;cant claims prom>tion to the past

Geolocist from the‘iate tis juniors have been promotai

ani1 claims monetary oenefit. Tre other two entries lavir
: already

bean expunced armdl tha applicant bas/succeadaed before

tr2 Tribunal, wrict ral issued certain directions,

the cass of application for promstion with effect from

trat date requires re-consideration.

14¢ Itra respondenis are lirected to re-consider

the case of promotion of the applicant with effect from

th> datz tis juniors were promoted without considering

the two entrizs whict rave been expunced,keeping in

mind that tte zarlier first entry tas been diluted.

“tis consideration shall be done within 3 months and

in case the applicant is promoted, re will also be give

monetary benz2fits to which he is entitled to ani thre
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payment will be maié within next three montks,

i
No order as tO costs.

o

AR lefber. Vice Chairman.

Shakeal/- Lucknows Dated:'?W W}q 73 -
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