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The appl icant  in this  ap pl icat ion  f i le d  

under Section  19 of  the Administrat ive Tribunals  

Act X I I I  of 1985 ret ired  from the U . P .  Civil  Secretariat  

Lucknou^uhere he uas working as Under Secretary^, 

in 1 9 7 8 .  Prior to his  appointment in- the U . P .  C iv i l  

S e c r e t a r i a t  the appl icant  had uorked on the post of 

X  y ' Upper D i v is io n  Clerk in the General  S t af f  Branch of

the Army Headquarters .  He had jo i ne d  the post on 

1 4 . 5 . 1 9 4 2  and uorked there t i l l  1 6 . 3 . 4 8 .  The reafte r  

he jo i n e d  the post under U . P .  Govt,  on the forenoon 

of  March 17,  19 48 .  The a p p l i c a n t ’ s case is that 

though he had put in 5 years 11 mcnths and 3 days 

s e r v i c e  under the Govt ,  of India  yet he uas denied 

any gratuity  or any benefit  of that service a fter  

his  absorption in the U . P .  Govt,  He has claimed 

t h a t * * ' ; ^ ^  service  with  t h e  Army Headquarters should
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be cou.nted for his  pensionary b e n e f i t s .  His

representations  made to the Oovt.  for  the benef its

a ft e r  exchange of uolume of correspondence between

the U.Pc Go vt , ,  Govt,  of India and the  C.O.A. (pens ions)»£

o f i i c e  were rejected  by the impugned order dated

4 , 2 , 8 5  issued by the Chief  Administrat ive  O f f i c e r ,

M i n i s t r y  of Defence,  Govt,  of I n d ia ,  respondent N o , 3.

the request was re je c t e d  on the ground that the

counting  of the s e r v i c e  of the ap pl icant  could not

be acceded to a s . it was not covered by the exist ing

o r a e r s .  to the applicant the Govt,  of

I n d i a ’ s orders i ssued  under Departmental  of Personnel

letter of 3 1 * 3 , 8 2  ,(Annexure-12. of the application)

were not applied to his case because  they were

3jk i J u r u i '

a p p l i c a b l e  with prospective  e f f e c t ^ to  those who had

r e t i r e d  a fter  the i ssue  of the l e t t e r  denying its

b e n e f i t s  to those who had re t ired  e a r l i e r .  The

a p p l i c a n t ’ s claim is that a l l  employees of the Central

Government who had rendered temporary service  should

f a l l  w it hi n  one and the same c l a s s i f i c a t i o n  and an

a r t i f i c i a l  seggr ega ti on  cannot be made by making the

orders  prospective and applicable  to only those who 
on/

r e t i r e d ^ a f t e r  3 1 , 3 . 8 2 . ,  He has prayed for the r e l i e f  

that  the order dated 4 . 2 , 8 5  may be quashed and the 

Go vt ,  of Indians d e c i s i o n  c ir cul at ed  by their  le tt er  

of  3 1 . 3 . 8 2  a r b i t r a r i l y  f ix ing  the date for the grant of
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b e n e f i t  also  be modified so that  the ben ef it  ;

becomes appl icable  even to those employees uho retired 

e a r l i e r  and that s e r v i c e  from.the period 1 4 . 5 , 4 2  to 

1 6 e 3 * 4 8  be counted for pensionary benef its  and he 

be paid  the arrears on this account in his pension 

and gr at u it y  a longuith  interests  at market rates .

X .

2 The respondents in their  reply to the

a p p l i c a t i o n  have not denied the facts  that the 

a p p l i c a n t  had served under the Army Headquarters as 

a temporary employee between the period 1 4 « 5 , 4 2  to 

1 6 „ 3 « 4 8  and that h is  name uas S'truck off from the 

Army Headquarters ’ strength u . a . f .  16 „3»4 8  uhen he 

uas released for j o i n i n g  the U , P .  Govt,  where he joined 

on 1 7 « 3 d48 against  .the permanent post .  .Accord|h^i to 

the  respondents the rel ie®  sought by the appl icant  

are not admissible to him as per r u l e s .  They have 

s a i d  that the orders for counting of  temporary service 

for  pension purposes uere issued by the  Department of 

Personnel  on 3 1 « 3 . 3 2  and are a p p l i c a b l e  only to those 

o f f i c e r s  uho re t ired  on-that date or thereafter and 

s i n c e  the applicant  had retired on 13»3s73  his case 

uas not covered under the Rules« At the relevant, time,  

uhen he got tr an s f e r re d  the rules and regulations 

that  uere in vogue,  did not permit any such b e n e f i t .  

They had examined the matter in consultation  u ith

>. I «
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C , D , A ,  (Pensions)  Allahabad and f'Unistry of Defence  

and s in c e  the app l ic ant  was holding a temporary post 

the s e r vi c e  rendered by him was not considered 

count ab le  towards pensionary b e n e f i t s , .

j

f

M.

3® Ue hav/e heard the appl icant  in parson and

S h r i  K . C ,  Sinhaj  the  learned counsel  for the 

respondents^  The a p p l i c a n t ' s  contentions  raised before 

us uere  that he had applied to the U . P .  Govt,  through 

proper channel and he resigned this  post on his 

ab so rp tio n  by the L1.P« Govt<, and the U . P .  Gout,  had 

also  made a re fe re n c e  in 1954 a s k in g , t h e  Army HQrs.  

i f  they uould agree to the benef it  of  past services  

be ing  given to the appl icant .  The ap pl icat ion  uas 

opposed by the learned counsel for the respondents 

on the  ground that the applicant uas a temporary > 

employee.  He had no l ien  on the  post and his nam.e 

uas struck  o f f  uhen he got selec ted  by the U , P .  Gout ,  

and for  temporary employees the b e n e f i t  of counting

pas-c-service ^  not a va i la b le ,  We have also gone 

through the r e p l i c a t i o n  submitted by the appl icant .

4» A copy of thei Govt,  of  In dia ,  Department of

P ersonnel  0.f<U Wo , 3 ( 20 ) / l 0 /Pensio<i (A  ) / 7 9  dated 3 1 , 3 , 8 2  

has been placed by the  applicant  at Annexure-12 of 

the  a p p l ic a t io n .  This  O J I ,  gives a decis ion  on the



q u e s t i o n  of sharing  on a recrprocal  basis^ the 

proportionate  pensionary  l i a b i l i t y  in respect of 

those temporary employees uho had rendered temporary 

s e r v i c e  under the Central  G o v t . / S t a t e  Govt, prior- to 

s e c u r i n g  posts under the various St ate  G o V t . /C e n t r a l

Govt,  on their  oun v o l i t i o n  in response  to

advertisements  or c irculars  and u h o ^ " ^ ^  eventua 11 y ojUniSai 

in t h e i r  neu posts .  The decis ion  conveyed said that 

to the extent such service uould q u a l i f y  for grant 

of pension under the rules of the respective  Govt,  

proportionate  pensionary l i a b i l i t y  in respect o f  the 

temporary service  uould  be shared by the Govts 

concerned ,  on a service~share  b a si s  so that the 

Govt ,  servants are allowed the counting  of their  

q u a l i f y i n g  se rvi ce  for  the grant of  the pensionary 

b e n e f i t s  under the GoVt* from uhere they ret i re d .

The gratuity  be n e f i t  received by t he  Govt,  employee 

for the  temporary se r vi c e  under the Central /State  

Govts was however to be refunded by him to the GoVt.  

concer ne d .  This O.F]. divided the  Govt ,  servants in 

three  c at ego ri es .  The f irst  category uas of;'., those 

uho had been retrenched and secured on their  own 

employment under the  other Govt.  eitlier with  or 

w ith o ut  in te rru p tio n .  The second category was 

of those  who w h i l e  holding temporary posts applied 

for  posts under the other Govt,  through proper channe-l
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with  proper permission  and the th i rd  category uas 

of  those  uho u h i l e  holding temporary posts applied 

for  posts under the other Gout* d i r e c t l y  without 

permission  and res igned  their  previous  posts to 

j o i n  the ncu appointments.  The, be n e f it s  of this  

I s t b s r  uere allowed to the f i r s t  and .second categories  

and in cases f a l l i n g  under category 2 i f  an employee 

uas required,  for an administrat ive reasont.^ for 

s a t i s f y i n g  a t e c h n i c a l  requirements,  to tender a 

r e s i g n a t i o n ^ f e e  a temporary post held by him before  

j o i n i n g  a new appointment,  a c e r t i f i c a t e  to this 

e f f e c t  that such re s ignation  has been tendered for  

admin ist rat ive  reasons uas required to be issu'ed by 

the authority  accepting  the r e s ig n at io n .  This 

f u r t h e r  said that the orders came into force with  ", 

from the date of i s s u e  and cases of  a l l  such Gsvt 

se rva nts  ret ir i ng  on this date and thereafter  u i  

be regulated a cc o r di n gl y .

5 .  It is this  f ix at io n  of a cut off  date uhich

is under challenge  in this a pp l i c a t io n  because it is 

obvious that there has been no break betueen the 

date the appl icant  resigned the ser vic e  under Central  

Govt,  a^d t o o k . oVBTy^the LI.P. Govt,  and it has not been 

said  that th is  r e s ig nat ion  uas a cause o f  denial  of

the be ne f it s  to the appl icant .  bihat has been
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» emphasized the reply by the respondents is 

that  the orders contained in the 0„P1,. of 3 1 , 3 * 8 2  were 

not ap p l ic ab le  to the  applicant  because he had retired 

in 1973 and the orders only haue ,pr.ospective e f f e c t .

6 b I n 1 9 8 7 S , C , C .  (L&S) 35 0 R . L .  Maruaha Versus

Union of India a- Others the Hon’ b 1 b, Supreme Court 

in CO nnection with  Gout,  servant s . ho Id.ing pensionable  

posts  absorbed by autonomous body where also pension 

scheme.was in o pe ra tio n  had held that  denial  of the . 

b e n e f i t  to those uho had retired  pr ior  to the date 

from which the scheme became a p p l i c a b l e  was discriminatory 

In th is  case the pet i t io ner  had .serued  the Central  Gout,  

on temporary basis  and had joined the service of 

I , C . A , R ,  anvautonomous body on the day he left the 

s e r v i c e  of the Central  Govt,  Both the posts were 

p en sio n ab le .  Uhen he retired in Septembery 1980 he 

demanded that his pensionary be n e f i t s  be computed by 

countin g  the period of  service put in  by him in the 

Central  Government department as part of the q u a l i f y in g  

s e r v i c e  in view of the 0„r’1. dated 2 0 , 8  ,34= This  was 

den ied  and he was accorded pensionary benefits  by 

reckoning his q u a l i f y i n g  service  only from the date 

he had joined the Department,  on the  ground that as he 

r e t i r e d  before the i ssue  of the O . f U j  he was not.
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e n t i t l e d  to the b e n e f i t  in vieu of  the prospective 

e f f e c t  given to the O . R .  by para 7 thereof .  The 

Hon^ble  Supreme Court while  a l l o u i n g  this  petition  

had observed that the  Govt,  order cannot be used 

against  persons in the  position  of  the petitioner  

to deny them the b e n e f i t  of the past servic e .  The 

observations  made by the Hon^ble Supreme Court in 

para 8j 9 and 10 of  the judgement uere  as follows

** 8a There is no dispute that the ICAR though 

it is a body registered under the S o c i e t i e s  

Regi str at ion  hct,  I 9 60 ,  is  a body which is  . 

sponsoredj financed and controlled by the  

Central Government,  There  has been a 

continuous mobility of personnel  between 

Central Government departments and autonomous 

b o d i e s , ■l ike  the ICAR both ways and the 

Government thoughtj and r ig h tl y  so,  that  it  

would not be just to d e p ri v e  an employee who 

is later  on absorbed in the  service of the 

autonomous bodyj like the ICAR the benefit  

of the s e r vi c e  rendered by him e a r l i e r  in 

the Central  Government for purposes of  

computation of pensiomand s imilarly  the 

benef it  of  service rendered by an employse 

who is later  on absorbed in the Central 

Government service the be n e f it  o f  the service  

rendered by him e ar l i er  in  the autonomous 

body for purposes of computation of pension .

I f  that was the object of i ssuing  the n o t i f i ­

cation then the benefit  of such n o t i f i c a t i o n  

should be extended to a l l  pensioners who had 

rendered service  e a r l i e r  in  the Central 

Government or in the autonomous body as the
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•case may- be u ith  e f fect  from the date of  the 

said government order .  Nou lot us take the 

case of a person who had rendered service  

under the Central Government betueen January 

1953 and Duly 1, 1955 but who has retired 

from se rvice  of the ICAR in 1985.  There is 

no d ispute  that such a person gets the be n e f it  

of the ser vic e  put in by him under the Central 

Government for purposes of  his pension.  But 

another pensioner uho has put in service  under 

the Central  Government during  the same period 

u i l l  not get similar concession i f  he has 

retired pr ior  to the date of the government 

order,  i f  paragraph 7 of that  order is appl ied  

to him. The result u i l T  be that uhepdas in 

the f i r s t  case there is pensionary l i a b i l i t y  

of the Central  Government in the second case 

it does not exist al'chough the period of  service 

under the Central  Government is the same.  This 

d i s c r im in a ti o n  arises on account of the 

government order .  There is no j u s t i f i c a t i o n  

for denying the benef it  of  the government order 

to those uho had retired prior to the date 

on uhich the  government order was i ssued .  The 

respondents have not furnished  any acceptable  

reason in support of th e i r  case,  except saying 

that the pet it ioner  uas not ent it led  to the 

benefit  of the government order because the 

order says that it would  not be appl ic abl e  to 

those uho had retired prior  to t he date on 

uhich i t  was issued.  I n . t h e  absence o f  any 

explanation  uhich is worthy of considerat ion  

it has to be held that the c l a s s i f i c a t i o n  of 

the pensioners  uho uere working in the govern­

ment/autonomous bodies into two classes merely

A i
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bh the basis  o f  the date of  retiremsnt as 

u nco ns tit ut i ona l  as it bears no nexus to 

the object  to be achieued by the order .

>

■A

A

9.  He do not also f in d  much substance 

in the plea that this concession being a neu 

one it can only be prospectiv/e in operation 

and cannot be extended to employees uho have 

already r e t i r e d .  It is true  that it is 

prospective  in operation in the sense that 

the extra benef it  can be claimed only a f t e r  

August 29 ,  1984 that is the date of i ssue  

of the gov/ernment order .  But it ce r t ai n ly  

looks backu/ard and takes into considerat ion  

the past event that is the period of se¥v*iee' 

under the Central  Government for purposes I

of Computing qual i fy ing  s e r v i c e  because \

such a d d it io n a l  service can only be the 

service rendered prior to the date'o'f i ssue  

of the Government order„ By doing so the 

governmenc order u i l l  ngt become an order 

having retrospective  e f f e c t .  It s t i l l  

continues to be prospective  in operation .  

Whaiever has rendered s e r v i c e  during any 

p^st period would be e n t i t l e d  to claim the 

add it io n al  f in a nc ia l  b e n e f i t  of that service  

i f  he is a l i v e  on August 2 9 ,  1934 under the  

government order but with e f fect  from 

August 29 ,  1984 .

10.  In the result ue hold that paragraph 7 

of the government order cannot be used against 

persons in the position of the pet it ioner  

to deny them the benef it  of  the past service  

for purposes of computing the pension. '*

In the  a pp l ic a n t ' s  case also the f i n a l  O.f^. issued

on 3 1 . 3 . 8 2  uas a fte r  a lot of correspondence between
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the  Gouta of India  and the State Govts ,  in respect 

of  counting the s e r v i c e  of temporary employessuho 

had rendered serig'ice u it h  e ither  of them and t he r e a ft e r  

who jo i ne d  service  u i t h  the other .bodies^ The 

purpose  of the 0J'1. yas to give the b e n e f i t  of such 

temporary se r vi c e .  The ratio of t h e  dicta  laid down 

by the  Hon’ ble Supreme Court in f1aruaha*s case w i l l  

be equa lly  a pp l ic ab l e  to the a p p l i c a n t ’ s case.

In D «S .N a ka r a  and Others Metsus Union of  India  

1 9 8 3 ( 2 )  SLR 2 46 where the e l i g i b i l i t y  for l i b e r a l is e d  

pension  scheme on the  basis of the date  of retirement 

as mentioned in the memorandum came under chal lenge  ,

The  Hon ' b le  Supreme Court s tr ic k  down the d iscr imi nat ory  

p o r t io n  and the b e n e f i t s  were granted to a l l  pensioners 

governed by 1972 r u l e s .  The observations made by 

the Hon*ble Supreme Court in para 49 and 65 ware 

as fol lows

49 .  But we make it abundantly clear  that 

arrears are not required to be made because 

to that extent  the scheme is prospective .

All pensioners  whenever they retired would 

be covered by the l i b e r a l i s e d  pension scheme^, 

because the schema is a scheme for payment 

of pension to a pen s ioner  governed, by 1972 

Rules.  The date of ret irement  is i rrel eva nt .  

But the revised  scheme would be operative  

from the  date  mentioned in the scheme and 

would br ing  under its umbrella a ll  e x i s t i n g  

pensioners and those who retired  subsequent 

to that datco In case of pensioners'  who 

retired prior  to the s p e c i f i e d  date^ t h e i r  

pension would be computed afresh and would
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be payable in  f u t u r e . C D m m e n c i ng from the  

s pe c i f i e d  date .  No arrears uould be payable.  

And that uould take care of  the grievance 

in r e tr o s p ec t i u it y .  In our opinion,  it uould  

make a marginal  d i f f e r e n c e  in the c a s e  of 

past pensioners  because the  emoluments are 

not r e u i s e d .  The last r e v i s i o n  of emolumEnts 

was as jj,.er the recommendation of the Third  

Pay Commission (Raghutaar Dayal  Commission) .

If the emoluments remain the  same^ the 

computation of average emoluments under 

amended Rule  may raise the average emoluments,  

the period for averaging being reduced from 

last 36 months to last 10 months. The s lab  

w i l l  provide s l ig h tl y  under higher pension 

and i f  someone, reaches the maximum the old 

louer c e i l i n g  u i l l  not deny him uhat is 

otherwise j us tl y  due on computation.  The 

words % h o  were in ser vic e  on 31st r‘1arch^l979 

and r e t i r i n g  from service  on or after-.that 

date'f excluding the date for comm'epicement 

of revi s io n  are words of  l imitat ion  introdu- 

cing the mischief  and and are vulnerable  

as denying equality and introducing an 

arbitrary fortuitous  circumstance and can 

be severed without impar.ing the formula.  

Therefore ,  there is absolutely  no d i f f i c u l t y  

in removing the arbitrary  and discriminary  

portion of  the scheme and it can bs e a s i l y  

severed.

65.  That is the end of th e  journey.  Ulth  

the expanding horizons of  socio-economic 

j u s t i c e ,  the  S o cia l is t  Rep ubl ic  and Uelfare  

State which we endeavour to set up and largely.  

influenced by the fact that  the old men 

who ret ired  when emoluments were comparatively
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lou a n d . a r e  exposed to vagaries  of 

continuously r is ing  p r i c e s ,  the fa l l in g  

value of  the rupee consequent upon - 

i n f l a t i o n e r y  inputs,  ue are s at is f ie d  that 

by introducing an a rb i t r a r y  e l i g i b i l i t y  

c r it e r ia ;  being in s e r u i c e  and ret ir ing 

subsequent to the s p e c i f i e d  date for being 

e l i g i b l e  for the l i b e r a l i s e d  pension 

scheme and thereby d i v i d i n g  a homogeneous 

c lass ,  the c l a s s i f i c a t i o n  being not based 

on any discernible^rationale  principle  

and having been found wholly  unrelated to 

the objects  sought to be achieved by grant 

of l i b e r a l i s e d  pension and the e l i g i b i l i t y  

cr iter ia  devised being thoroughly a rb it rar y ,  

ue are of  the vieu that the e l i g i b i l i t y  

for l i b e r a l i s e d  pension scheme of being in 

service  on the  spe ci f ied  date and r e t i r i n g  

subsequent to that date in impugned memorandaj 

Exhibits  P.1  and P,2 v i o l a t e s  Art icle  14 and 

is unc o n s ti t ut io n a l  and is struck doun.  Both 

the memoranda shall  be enforced and implemen­

ted as read doun as u n d e r s In other uord.s, 

in Exhibit  P . 1 ,  the uords s

that in respect of the Government 

servants  uho were in  service  on

the 31st  March, 1979 and retir ing  from

s e r v ic e  on or a fter  that d a t e . ”

and in E xh ib it  P . 2, the  uordss

** the new rates of  pension are e f f e c t i v e  

from 1st April ,  1979  and u i l l  be 

a pp l ic a b l e  to a l l , s e r v i c e  of f ice rs  uho 

became/become non-effective  on or 

a f t e r  that d a t e , **

are unconstitut ional  and are struck doun with  

this s p e c i f i c a t i o n  that the  date mentioned 

therein  u i l l  b e  relevant as being one from 

which the l ibe ra l is ed  pension scheme becomes 

operative  to a l l  pensioners governed by 

1972 Rules irrespetcfeive of the date of
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ret irement„ Omitting the unconstitut ional  

part,  it  is declared that a l l  pensioners 

gouerned by the 1972 Rules  and Army pension 

Regulations shal l  be e n t i t l e d  to pension 

as computed under the l ib e r a l i s e d  pension 

scheme from the s p e c i f i e d  datSj i rres pec tiv e  

of the date of retirement.  Arrears of 

pension p r i or  to the s p e c i f i e d  date as per 

fresh computation is not ad missible .  Let a 

urit  to that effect  be i s s u e d .  But in the  

circumstances of the casBj there w i l l  be 

no order as to costs.  Order  accordingly,*®'

S .  Since the d ispute in a p p l i c a n t ' s  case is also

in regard to the a pp l ic at i on  of the O.PI, of 31 o3»82  

and in vieu of  the Supreme Court*^s observations in 

cases cited above,  an arbitrary date cannot be fixed  

and a benef it  made a va i l ab l e  for the purpose of 

countin g  temporary service  cannot be denied to those 

uho ret ired  prior to 3 1 . 3 , 8 2 ^  ye dir e c t  the respondent  

to revise  the pension payable to the applicant in 

accordance u ith  the Govt,  order of 31 ,3 ,825 g iv ing  him 

the be n e f it  of the^service  rendered by him u it h  the 

Ce nt r a l  G o v t . u h i l e  computing his q u a l i f y i n g  se r vi c e  

for pension.  The applicant  uould be ent itled  to 

recover  the d i f f e r e n c e  between the pension uhich he 

lias draun and uhich  u i l l  be f ixed nou uith e f f e c t  from 

the date 0 f issue of the i . e .  3 1 , 3 , 8 2 ,  He u i l l




