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I'l TH2 .*,dm : NinT". .Tw s  r?aBu;MAL- LUCKrvO'.; liMCH,

^ .A . N’ o. ISO of 1991 .

Bhuwa na phi-zar Mi sra .................................................. -ppl ic ? n t .

Verr-a^

Tha U 'io n  of Indi? & othsrn............................... !\e'roondants.

Hon’ vle Mr. J-a-'tice U .C ,':r iva^tava  - V .C .

Hon*-ula Fr. K . '^bayya -A.M.____________________

(By H on 'bla  Me . Justice "J.C .3riva^tava V .C .)

The aDplicant at tho rel want point of t i ’jsvc.was 

t- posted as 's s tt . nuperintend?:nt. Post Offices in D is t r ic

S'ahacanpur in the year 1976-77. A charge-sheet was 

served unon him on 1 7 .3 .1 9 8 3  in respect of theft by 

omisrion or commis-ion committed by him in the 

year 1976-77,

2. The applicant filed  a V'/rit Petition challenging fel

the ^aid charge-sheet. Tha ?:aid W rit Petition was 

transferred to this Tribunal and wa'^ ultim ately disposed 

of vide order d^ted 7th of March, 1991. The Tribunal x 

rejected the application with observation that it  v̂ i!

be open for the a-oplicant to f i le  an appropriate apolica. 

tion under the Adminiatrati^'.^’e Tribunals Act as the 

application hap. ba<3ome infructuous.

3. This order was pa^se^' in view of the fact th^t

in  the mean tim- the Enquiry Proceedings ended in  v ->j •; 

punishment ordar dated 2 9 .8 .9 0 .  The applicant grievance 

is bhat no a^te, tima and place for the examination of 

^^'ihn9^’^^s wP'- fixe^  and the inguiry ha^ been taken behin< 

his  back and prosecution witnesses were not named in 

the cha-ge-sheet. The show cause notice was also 

illeg al  as the cooy of tha inquiry report and sta-̂ -am.ent 

of witr^esses v/as not supplied to him along\^ith shew 

cause notice. The applicant challenged the show c^’use 

notice vide his repre'mentation dated 2 .6 .8 9  in which 

it  was pointed out bv him that as deductions have
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already been made there was no question of . .any 

d iscip linary  proceedings ^cainst him, and the deduc­

tions so m^de are also ille g a l , but in that application 

it  w-s no where stated by him that he has not been
I,

given any opportunity by the dipciplinary  A u th o r it y .. 

Although the proceedings str^cted whan the applicant 

was s t il l  in service , but in the mean-time he retired 

from t he service, it  v;as converted into T^roceedings

u n d e r  P e n s io n  " c t  u n d e r  r e le v a n t  s a n c t io n .  T he

m a t t e r  w as r e f e r r a c ’ t o  U .P . ^ .C .  i n  w h ic h  o r d e r  th e

penalty contained in  the j'. d'^nent wa v/hich ar/croved

t h e  o e n l t y  s o  s u r ra e s t*  The p e n a l t y  v jh ic h  ha<^ b e ::n

g iv e n  t o  t h e  a p p l i c a n t  t h a t  h i s  p e n s io n  \̂ ?as re c u c e d

by 20% per m.onth and th.at a sum of Rs. 1276/- being

am oun t w h ic h  was c la im e d  b y  him . t o  b e  re o i& v e re d  from i

his death cum Retirement oratuity, payable to him.

-"•ccor''’ ing to the =’oolic?nt the  ̂ .id amount has already

b e e n  d a d u c te ^  th e  same c a n n o t  be  deduc-i-od t w ic e .

The m .ain g ro u n d  on t h i s  c h a l la n g e  i s  t h a t  no  o p o o r t u n i t ^

o f  h e a r in c f  w a r a iv e n  t o  th e  a r jn l i c a n t  ^nd  t h P t  i n g u i - ^

o c ' i c e r s '  r a o o r t  waa a l r o  n o t  g iv e n .  So f ^ r  th e

in c  i r y  p ro c e e d ^ in g s  a re  c o n c e rn e d ,  t h e  re a -o o n d e n ts

h a v e  d e n ie d  t h i s  e l l a g '^ t i o n  and th e y  h a v e  s t a te d  t h '^ t
to

O -Q o o r tu n ity  o 5 hearing was :"iven t o  t h e  a - - l i e ^ - n t / w h ic h

ha c i d  n o t  f i l e  a n y  d e fe n c e  s ta te m e n t  and  he h im s e l f  

r v o id e d  t o  p a r t i c i p a t e  t h e  o r o c e e d in g s .  T h ' a r . r - l i c ' 'n t  

a ls o  d i i .  n o t  make a n y  C '-m .o la in t  i n  t h i s  b e h " l f  i n  h i s  

r e p l y  t o  s h -v / c-‘'u - e  n o ^ : ic e .  T h is  i n d i c r 4-es  t h a t  th e  

a o o l i c : m t  h im s e l f  d id  - -o t  l i k e  t o  a v a i l  th e  o - r p o r t u n i t y  

v /h ic h  i n  f a c t  vja^- " i v e n  t o  h im , b u t  g i v i n g  o f  i n q u i r y  

0 = f ic - ' - r '  s r e  a o r  t  t '" ' "-he  a - - 'n l ic a n t  i-^as th e  m u s t.  The 

show  c a u ^ e  n o t i c e  wa- '̂ g iv e n  t'-- t h e  a - i - n l ic a n t  w i t h o u t  

t h e  i n n u i r y  o f f i c e r ’ s r a a a r t .  I n  ca rre  th e  i n ' g j i r v  

- ^ f i c - c ' s  r e - ^ o r t  w h ic h  h - r  b a a n  g iv e n  t o  t h e  a n p l i c a n t



tho ' -■■nlicant vjould b ^ v  qot an opportunity point

out tbe-''flaw-i'ri the '-’sme or that ths allegations

onciiri'^t hirn h^r not ’")30n 'crovscl o-̂ ch-9 dsductions

Vĵ-̂7g been m^da moro than once -̂nd th^t he cannot bs

mede lisb le  for the extr^" amount which wa? boinq gscti;

deducted or that the quantum of punishment is

not
axce'-sive, harsh 6nd/^ommensurate v/ith the charqe 

oroved aqainrt him.

The living  of inquiry O-'^ic^r's report, avan 

aft-'^r decision of A rticle  311 (2) of Constitution of 

Indi-. as raouired in the principle of Natural Ju.-.tice 

has bean un-held in tha ca-a of Union of Indi?^ Vs. 

Mob. Ramicn Khc-n 1991 ?:.C. - 471-Dr. D. Chandi

l^-rn':d coun~el for tha casoondent 

Contended th'it in Ramj't'n Khan ca<^e, it  h-s been 

soaci'"ically  l^^id do'vn tb^t this jud'::Tn"nt w ill hove 

a orospeccive a ffect  'm d not -etrospectiva ef^^act.

In  tha instant c-'’se th3 punishment ordar xvas pa-sad 

in th3 month of 'u cu st / 1990. The a-plicant h?=-s 

cb^'llcngad the r.'^id o'-fjeî  \N?ithin  ̂ period of one 

yeaz^efore th is  Tribunf’ l . It  may be tb?>-t there was 

no inquiry officer  report wa=' given t'. the aoplic^nt 

p-3 such tha applic<"^nt should not have -aid any thing 

arainst  his raT^ly. He h?d one year 's  time to cballe= 

nqe the '^aid ocvd'-r and cb?='llenqed the said order. It  

can not b^ "a id  that tha benefit  of Ramjen Khan is 

being  claimed on ’-etrospactive basis and accordingly 

this application de'^er^^as to be allov/ed, and the 

punishment order d^^ted 2 9 .8 .9 0  is quashed. Hcxvevar 

it  w ill  be open for the di'^ciplina ry authority

to go ahead with the  inq-uiry proceedings beyond

that stage only a? the a-piicant has failed, to malca
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out a c'^se for holding 3 fresh inquiry# & ft3r  giving  

him Inqi:iry O ffic e r 's  rsoort and reasonable tiTie to 

f ile  the representation a g 'in st  the qame. I t  is only 

thereafter the d i"c ip lin = ry  Authority w ill  pass the 

nece'T'^ry orders in '"ccord^nce w ith  Isv/, No order as 

tol/tih'c costs.
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Vice Chairman.

Dt: M-V 20, 1992, 

(DFP)


