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CENTRAL ADMINISTRATIVE TRIBUNAL

LUCKNOW BENCH | T~
0.A. No. 2/89
S.Ds Ojha Applicent
- versus
Union of India & others Respondents;
(2) 0.A. No, 62/89
S.P. Saxena - Applicant.
versus
Union of India & others - Respondents.
(3) 0.A, No. 358/91
P.K. Mishra Applicant
versus
Union of India & others Respondents. \

Hon. Mr. Justice U.C. Srivastava, V.C.
Hon, Mr. K. Obayya, Adm, Member,

(Hon: Mr. Justice U.C. Srivastava, V.C.)
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As identieal question arises in these three
cases, which have been fiiled by I.A.S. officers, who have

been promoted from the P.C.S. cadre, the same arebeing
disposed of together.

2. - The applicant in 0.A. 2/89 was appointed
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to the U.P., Civil Service and was allotted 1962 as

year of allotment, His name was inclided in the select

list of I.A.S5., by the selection committee of 1984,
whereafter, he was appoknted to the post of Joint
y Secretary(Medical and Health and Family Welfare), He

was promoted to I.A.S. w.e.f. 3.8.85. He was sent for
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training to Mussoorie from 29,6.87 to 24,7.87, Vide
- order dated 20.7.87 fhe applicant was reverted
with immediate effett to the P.C.S. cadre post of
C.8.D. in the Medical Health and Family Welfare in
which hg was holding senior scale post in the IAS
cadre and directing him to make over the charge of the
post of P.C.S. Cadre. The applicant continued %m on the
post of I.A.S. cadre even during the training X period,
and he did not hand over the charge of his post. There
was no break 1in the officiation 6f the applicant on
~ an I.A.S. cadre till he was appointed to I.A.S. cadre.
in substantive ¢apacity w.e.f. 22,7,87., He has prayed
that the respax ents be directed to allot 1981 as yeer
of allotment of the applicant in the I.A.S. on the basis
of his continuous officiation on I.A.S. cadre post
from 3,8.85 to 21,7.87 and to quash the order dated

2.11,88 and dated 20.7.87 , 14.8.87, 25,1.88, 2,3,88
and 16.6.87.

2. The applicant in G.4. No. 62/89 was appointed

to U.P. Civil Service and was\allbted 1962 as year of

allotment and in the ycar 1984 was promoted to the

Senior scale of I.Z.S. by duly consbituted Selection

Committee wee.f. 2.8.1985 in the same post in accordance
 with the I.A.S. cadre Rules, 1984,Vide order dated

22.7.87, the applicant and a few others were reverted

to the P.C.S. cadre vide Ministry of Personmel notificatior

but =f ter two days yet antobher notificakion was issued

Thus this order caused a short break in the continuous
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officiation of long continuity. The applicant filed
representation and éftérxrejection of the representation,
he filed the application. The applicant has challenged
the reversion order and has prayed that same be quashed
‘and the reépondents;méy be directéd to treat him on the
'éadre of I.A.S. ani his seniority also be counted from
3.8.85 in the Cadre post of I.a.8. _
The applicant in 0. A, No. 358/91 Shri P.K. Mishra
was, after selectionswa§<appolnted as P.C.S. and was
assigned11961 batch, He was also placéd in the»selecq

list of the I.A:5. sendoondon:detsfeopEonobbonaeen

B }984 and was appointed as officiating capacity in the

cadre post of I.A.S. as Joint Secretary, Finance

Department of respoml ent No. 2., He was one of the

officers who were reverted tote P.C.S. cadre vide
order dated 22,.7.87, aithough he cdntinued to work on
-the same post and did not Join any other post and yetby
another order dated 29,7.82 he was app01nted to the

I.A.S. cadre.

4. Thus all the applicants were glven artificisal

break of one day and they being deprived of the

‘continuous officiation because of the break k which

according to them is illegal and cannot be done.

5, - Beford dealing with the contention of the
applicants it may be relevant to make reference to
certain rules and regulations of Indian Administrativé(

Services Cadre Rules,1954, Rule 8 of which reada as
follows:

s v et

QQQQOLntment to cadre posts from the select list:
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(1) Appointments of memb%rs of the State Civil Seri ce
from the select‘list to ﬁosts borne to the State Cadre

or t he Joint cadre of a éroup of states as the case may

be shall bé‘made in accofdance with the perovisions of rule
9 of the cadre rules. In maglng such appointments, the
State Governments shall follow the order in which the
names of such officers agpear in the select list.

(2) Notwithstanding anytﬁing contained in sub regulation
(1), where administrativé exigencies so require, a

member of the 8tateCivil berv1ce whose name is not
included in the Seleet Llst or who is not next in order in
that select list, may, squect to the aforesald provisions
of the cadre rules, be aépointed'to a cadre post, if the
State Government is satisfied:

r |
- (1) that the vacancy is not likely to last for

more than three &onths; or

(ii) that there 1s no suitable cadre officer
avallable for fllllng the vacancy.

Provided that where any sach appoinﬁment is
made in a Staté, the Government shall forthwich

report to.the-Central Government toegether with

thefréééons for making the appointment.

Provided further that where administrative
- exigencies so reqmire, such app01ntments may be
continued in a cadre post beyond a period of three

months with the prior concurrence of the Central

Government.

Regulation 9(3) of the I.A.S. (Cadre)Rules, 1954 reads as

under:



(3) On receipt of a report under sub.rule(2)

or otherwise the Central Government may direct
that the State Government shall terminate the
appointment of such person and appoint thereto

é cadre officer, and where any direction is

so- issued, the State Government shall accordingly

give effect thereto,

g

Government of India's instructions:

2.1 The Government of India have clarified

the scope of Rule 9 of the Cadre rules as follows:

(b) sub rule (3) of the TAS/IPS(Cadre )Rules
V1954 is self-contained and dependant of the
provisions contained in sub rules (1), (2) and (4)
of the said rule. Sub rule (3) of the rule 9 of the
Cadre Rules empowers the Central Government to
Give difections to the State Governwent at any
time to terminate the emporary appointment of a
non-cadre officer to a éadre post, even withoyt
ahy report from the State Government whether
the period is less than theee months than six
" months. The words or otherwise" occuring in sub
" rule (3) of Rule 9 of the Cadre Rules are of great
significance in this context and leéve no scope of
doubt,"
5. The respondents(State Govt.) has resisted the
. ¢laim of the appliéant stat ing that the proposal of
the State Government was sent in April/May,‘1987|for

. ‘ . s . b
appointment of 14 Civil Sertizes officers imxxgﬁpointmentxf
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promotion to the I.A.S. and select list was not

in accordance with prométion regulation. The Central
Government vike its letter dated 26.6.87 directed

the State Government under sub rule 3 of cadre
fegulations to terminate the officiating appcintment
of the selected officers, This, according to the

State Government, was in view of the law laid down
by t he Hon. Supreme Court imi its judgment in Union of

India vs. G.N. Tewari (1986 SCC (L&S) 166). On behalf

of the applicant it was contended that if there is
any errop on the part of the centrai~Government or
State Government the officer who has officiatéd gannot
be made td suffer in the assignement of the orders
of allotment anl the order by which thé applicant has
beendeprived of period of continuous officiation, by

-a nominal break, was obviously malafide order,

In G,N, Tewari vs, GxNxxBewaxx Union of India and ors

(AIR 1986 SC 348) rule 9(ik) of the cadre rules,

a reference to which has alrcady been made provides
for ihatxthexwyazzzgy appointment of non cadre officers
only when the vacancy is not likel-y to last for

ﬁore than three months or that there is mno sﬁitable
cadre officer available for filling the facancy. It
further provi ded that where #n any State a person other
than a cadre officer is a-ppointed to a cadre post for
a period exceeding three months, the State Government
shall forthwith report the fact to the Central Govt
together with the reasoms for making the appointment
provided that a non-select list officerigrtﬁeselecp
list officer who is not next in otder fmx® select

list shall be appointed to a cadre post only with the

prior eoncurrence of the Central Gowernment, Sub
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rule/9 provides that on receipt of a report under sub

rule(2) or othepwise the Central Government may
direct that the State Government shall terminate the
appointment of such person and appoint there to a
cadre officer, and wher:e any sxskxpzrs® direction
is so issued, the State vaernmént shall accordingly
give effect thereto. Rule 9 sub rule (4) provides
‘that where a cadre post is likely to befilled by

a person who is not a cadre officer for a period
exceeding six months, the Central Government shall
report the full facts to the Union Public Service
Commission with the reasons for holding that no

suitable officer is available which will %% givex

direétion to the State Government in the light of

the advige to the Central Government. In G.N,
Tewari(Supra) the court laid down amongst other

the following proposition: s

i) - the continuous officiation in the cadre
-post from the date of commencement of such
officiétion pursuant to the appointment by
State Government to cadre post is in
accordance with Rule 9 of the cadre rules
and the same would ensure to their benefit
for reckoning seniority under Rule 3(3)
of the seniority Rule, |
ii) Such appointees are also entitled by reason
of legalfiétion contained in Explanaticn 2nc
the Rule 3(3) (b) of theseniority Rules ﬁo
have the entire period of their continuous

officiation without a break in semior post
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from the date of their officiating appointment till
the date of their mfRizizkkmg appointment xxXxX into
the service counted for purposes of determiningt heir

year of allotment under Rule 3(3) (b) of the seniority

Rules.,

iii) Hishka Neither prior approval of the Central
Government to the appointment of a hon cadre officer
to a cadre post nﬁr existence of a vacancy is a
condition precedent to such a ppointment under Rule

9 of the cadre Rules.

iv) The f ailure of the_Centrai Government to give

a direction under Rule 9(3) to, terminate the
appointment of the respondenﬁs implies that their
cohfinuoué officiation on a cadré'pOSt had the

tacit approval of the Central Government particularly g,

when as required by it State Government submitted

~ proposal for approval of non.cadre officers on cadre

post which was followed by State Government report

and Central Government approval.

v) There is no provision inthe Cadre Rules
empowering the Central Government to direct curtaile
ment of period of officiation of a nonewcadre officer

on a cadre post for purpose of reckoning his year

~ of allotment under Rule 3(3)(6) of the seniority

Rules, Such a power can not be spelt out from Rule 9
(2) of the Cadre Rules whizh confers powers on the
Central Government to direct termination of appointment

of a non cadre officer to a cadre post,
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officers to continu= beyond the period of 2 years as
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the applicents are
in the gelect list but they were allowed t. officiczte

on cadre post which they continued to dobut the matter

was reported to the Central Government which did not

agree to their eontinuation to hold a senior post and

é

theot is why the sald order was passed. In case the Central
Government would not have done so then it could have beer

taken as tacit approval on its behalf under rule S
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of the cadre Rules the Centrel Covernment was within
its power to issue directions Iin pursuance < which

reversion order wes passed and the State G ernment. was

also bounad to do g0 as it coould not have allowed these

e

the Code Rules. It is true that the

Cential Government did not terminate the same, for no

other reason and it was a case of notional break only,

'

i.e. the breagkof onz day snd this was done in the interest-

so the t the senior officer in the list who otherwise would

have suffered and their seniority wouldhave been affected,

The seniority Rule 3 {3)(b) referred to above iswery

PPN, 8

emplicit in the case of bresk in servic e.If there is

a break the entire period cammot be counted towards

senlority, thzre being no continuity, & breakeven for

. " . ) - ’ .
a day, 1s a brs=ak putting an end to the continuity.
5.

he next question there being break even then it

cannot bs desmed thst the officiating sppointment continued

80 ag. to give bengfit Of continuous officiation to those

who have been continuing eft=zr thies break and were to

it
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e pPostad on the said senior post even promoted to the
2 P ¥

. ) I.5.5. cadre. The break, in these circumstances, when they

| were promoted to I.2.S. cadre after br=ak, cannot be said
|
to be malafide or arbitraiy or unfeir. The resson behind

th= break wss scund reason and was designed and calculated

te do0 justice bzatween senior and junidrs by not affecting

§ ] Or reversing their positions intarse., The reversion order,
t
| . . ¢ . e 3 '
jjﬁ ‘ i inthe circumstances was only a consequential order. The
Y | _

| \ reversion order, though formal in nature, in the circumstznc
cannot be szid to be 1ll~g=l or in violstion of any lawe

In view of the fact tha- the period of continuous ofFficia-
L

: : tion was broken and the applicants zre not entitlied to

count the esrlier p

n

>riod towszids seniority or continuation
Y

thay-heye failed €£o-make cut any‘ground for grant of

relief claimed by them. Accordingly the applicagtions deserve

o

| 1 3
‘ ! to be dismissed and are so dianissed, No order zs to Costs.
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Vice Chaimean.
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A Shakpel/- ] Lucknow. Dated:TMe (s




