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Central Administrative Tribunal,Allahabad.

Registration No, U.nA.190 of 1986.

Surendra Mohan coeen Applicant

Union of India »
and- others becas Kespondents.

Hon, D.S Mlsra AM
Hop. G.S. Sbagma JM
(By Hon, G.S.Sharma{JM}
In this application under secticn 19 of the
Administrative Tribunals'Act XII1 of 1985, the

applicant prays for a direction to the reSpondenus

.to appoint him as a Class lis employee on cvmpa551on-

ate ground consequent to the death of his father
in service, |

2, The material facts of this case are that
the-applicant was‘appointed as aVCasual Khelasi
and posted at Luckmow on 1,4.1976. The applicant
worked on that post till 19.10.1976 whén he was

removed from service on account of his involvement

in a criminal case under sections 363,376 and 511
of the Indian Penal Code. Un trial, the Assistant
Se551ons Judoe, Lycknow released the applicant on

g the first offender
8.1.1978 after giving him the benefit of/-under the
Probation of Uffenders Act, 1958 (hereinefter referr-

ed to as the Act) on his furnishing}a personal -bond

of 75,2000/~ with two sureties of the like amount

and for getting good behaviour for é-period.of two

years. Ram Lal, the father of the applicant wias

“also in Railway service . but he died on 26,4.1980,
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" Thereafter, ‘the applicant's mother appiied"to the

respondents on 16.5.1980 to employ her son, the
applicant on compassionate ground but deSpife-
favouréble repérts of several departmental
authorities, the reSpondsnts did not give any
job to. the applicant on compassionate ground to

which he is entitled under the law.

3. The application has been contested on
behalf of the respondents énd it hes been pleaded
by them'in~their‘countér affidavit fhat the
applicant was,prosecuied in a crimihal case under
sectioﬁs 363,376 and 511 IPC énd he reﬁained

in Police custody for more than 48 hours and

as such, his services as Khalasi were terminated

on 19.10.1976, The case of the applicant for

appointment on compassionate ground was considered
by the General Manager, Northern Railway respondent

no.2 but he ultimately came to the conclﬁsion

- that since the applicant was convicted on‘j charge

involving moral terpitude, he was not fit for

~ .

appointment in the railway service. The applican%“

-

is, theréfore, not entitled to his appointment
on any ground under law. The applicant filed
his rejoindef reiterating the grbund;taken by him
in his applicstion and further stated that his

release on probation cannot be considered to be

‘a disqualification to get employment and the

respondents have wrongly refused to give him

employment.
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"4, Ve have carefully considered the respective

contentions of the parties and have also perused

the record. Some of the facts of this case are

not in dispute. It is an admitted fact that

for about- 6 months, the applicant had served the

railway administration as a casual Khalasi but on.

account of his involvement in the criminal case

under sections 363, 376 and 511 IPC, he was .

removed from service, The applicent does not want

his reinstafemgdt &s & casual Khalasi after his
reiease on probation and it is also not in dispute
that the fsther of the splicant was working in
Machine Shop under the respondents and he died

on 26.4.1980. It is alsonot in dispute that
after £he death of his father, thé‘appiicant's
mothér moveé an application;copy annexufe l}té

the Deputy Chief Mechsanical Engineer; Ca&W Shops
Hlambagh, Lucknow- reSpondenfrndQSNfor appointing

the applicant es a Clerk under,him; It is also

not in dispute that this applicstion given by the
mother of the epplicant wss parsweded further.

The applicant was called for test and interview

and his case was recommended by the departmental

- - officers fér,apbointment as a Class Ill embl@yee

)

on ccmpassionate ground. The General Manager,

"however, did not agree with the recommendations

and turned down the request and recommendetions on

the grodnd that the. applicant having been involved

in a criminal case involving moral terpitude, was
not a proper person for'appointment in railway

service.,
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5, The applicant has placed his relience on
| OrdanXaow AC
Section 12 of the Act which lays down that notwithe

~N
stending anything contained in any. other law, a

parson found guilty of an offence and dealt with

under the provisions of section 3 or section 4 shall

-not suffer disqualificetion, if any, attachihg to a

conviction of an offence under such law, The case

~ of the applicant 'is that in view of clear provisions

of Secfion'lZ, his conviction under sections 363,
376 and 511 1PC cannot be taken as his disqualifica-
tion for appointment in the raiiway d,epartrﬂente

The provisions of section 12 of the Aétawere
considered by the Hoh'blé Supreme Court in the

case of Shapkar Rass Vs. Unien of India and _others
(1985 (2) S.L.5.-109) and it wes held that the
orderct dismissél fiom serviée consequent upon

a con?iction is not & "disqualification®™ within

the meaning of Section 12 of tHe Act, It was

further laid down that there are statuteswhich

provide that persons who are convicted for certain

offences shall incur certain disqualifications and

| Chapter IlI of the Kepresentation of the People Act

was quoted as a statute providing disqualification

)
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“High Court made in this connection :- . '§

for Members of Parliament and State Legislatures

on gonviction.

6. The Punjab and Haryana High Court i@ the.
case -of Sewarn. Singh Vs, §La$§§fn§§§é"%2?%§LJ« |
171) had considered the applicability of the
provisions of Section 12 of the Act and their
effect in .service matters., We will like to

: i
quote below the observations of Punjeb and Haryana i
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"eieeso It has been authoritatively
‘held by the Supreme Court in Shankar
Dass's case (Supra) thet a person
dismissed from service consequent upon
conviction will not suffer any disqua~
lification under certain other statutes
- which provide so, because of the bar
of Section 12 of the Probation of
Cffenders Act. In view of -that, the .
plaintiff is not entitled to seek
protection of section 12 of thé said
Act against his dismissal. Release on
probation of -good conduct may not be
a disqualification for contesting '
the elections -of any statutory body but
a person could still be dismissed from
. service if he was convicted by a
criminal court, though released on
probation, if the offence for which
he was convicted involved moral

turpitude. ®

7o We sre, therefore, of the view that -
Section 12 of the Acﬁ'on which much reliance
has been placed on behalf of the appiicant does
‘notAremove the obstacle of his conviction in gé%
case under Sections 363, 376 and 511 of the IPC
from his way. The offence: punishable under
sections 363/376/511 IPC is an offence involving
moral turpitude. We'ére further of the view that

the Assistant Sessions Judge, Lucknow had wrongly

released the applicant on probation in this caéeq

AS a matter of fact, an offence punishable under -
section 376 1PC is punishable with -imprisonment
for life and the applicant could not be released

on probation in this case in view of the specific

, .
. '
i - o3 "
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provisions of Sections 3 and 4 of the Act.

8, °  In Mustaq Vs. State ( AIR 1954 Allzhabad

-580), a Division Bench of the Allahabad High
Court had held that Section 4 of the Act does not
apply to a person who is cohvicted of an offence
punishable for death $r>tran5portation for life.
It was further held that an offence under section
376 IPC is punishable'With transportation for
life end the benefit of the Act could not be

given to the accused in such a case,

9. In view of this legal position, the

recommendationsof the cahdidature of the applicant

by certain officers of the department cannot be

+

taken as a good ground for his eppointment on

~ compassionate ground consequent wheathe  death of

his fether in harness. we are, therefore, unable
to help the aspplicent in any manner in the matter

of his éppointmente

lob The application is accordingly dismissed

but uhe parties are directed to bear their own

costs. f L
s M/za

Member (A) Member J)

Dated |, ne:1986
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