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CENTRAL ADMINISTRATIVE TRIBUNAL

LUCKNOw BENCH, ,
LUCKNoOw.

Review Application No. 37 of 2015
In re.
Original Application No, 299 of 2010
. g~ '
This the Qo % day of November, 2015

Hon’ble My, Navneet Kumar, Member-g

Hon’ble Ms, Jayati Chandra, Member -A \

Nand Kishore Gupta .

............. Review Applicanf
By Advocate: Sti A. Moin,
. Versus
Union of India & Others =~ Respondents
By Advocate:
ORDER

applicant under Ryje 17 of Central Administrative Tribunals
(Procedure) Rules, 1987 praymg for review of the judgment ang
order dated 15.9.2015 passed in 0.A. no. 299 of 2010.

2. The O.A. filed by the review applicant was disposed of. The

operative portion of the order reads as under:-

&«

-+.....However, in viey of the fact that there is a provision for
considering the applicant for alternative appointment and the
bassage of time, the matter Is remanded back to the
respondents with a direction to reconsider his case for
adjustment against other Group ‘C’ post not requiring
qualification of typing test and commensurate with the
medical category C-1 within a period of four months Sfrom the
date. of receipt of copy of this order.”

3. We have gone thfough the judgment and order under review

and have also looked into the grounds taken for review. The

grounds so raised by the applicant in his Review Application have
already been raised in the O.A. and the same have also been
considered and dealt with, in detail, while passing the order under
review. It is noteworthy that the order of the Tribunal was passed
after hearing the both sides. In view of the law settled by the Apex

Court, if the plea or ground taken in the Review Application is
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test within a period of two years. The applicant failed to pass the
typing test. However, there is a provision in the Railway Board’s
~ circular dated 3.7.2000 (Annexure-2) that such compassionate
appointee who fails to pass typing test would be adjusted against
other Group ‘C’ post where typing qualification is not a pre-
requisite. The applicant gave an application dated 15.12.2009 for
adjustment against the vacant post of Ticket Collector (T.C.) as
certain others similarly situated persons such as Sri Hari Singh
and seven others had been adjusted against the post of T.C. In
the event of respondents’ failure to dispose of applicants
representation, he filed O.A. no. 40/2010 before this Tribunal,
which was d1sposed of vide judgment and order dated 2. 2 2010
with a direction to the respondents to take a decision on his
| representation. The respondents by means of 'impugned order
héVe reverted the applicant to Group ‘D’ post on the ground that
he has been medlcally examined and has been found fit for C-1
medical category only. The Group ‘C’ posts in the said medical
category are that of Telephone Operator for which no vacancy
exists and that Commercial Clerk for which by virtue of his failure
to pass typing test, he cannot be continued. The applicant has
challenged the said decision of the respondents on the ground
that there are several other posts of Group ‘C’ which are open and
available to the medical category C-1. More-over, the Hon’ble
Supreme Court in the case of S.K.M. Hai_der Vs. Union of India &
Others reported in JT 2014 (2) SC 110 has held that the post of
T.C. cannot be denied to a pers,on having other than B-2 medical
categdry. He has further placed reliance on RBE no. 1301 which
provides for adjustment of a railway employee against a post
having similar pay scales (as in this case that of Commercial
Clerk) if ‘he acquires disability during the course of his

employment.

3. - The respondents have not denied the facts of the case. Their
}contention is that the applicant cannot be given the benefit of
RailWay Board’s circular RBE No. 1301 as it applies to those
persons who are in employment of the Railways. The applicant’s
appointment as Commercial Clerk vide order dated 18.9.1997 was
conditional. He has failed to fulfill the conditions of his

appointment that in passing the typing test. More-over, as per hisl
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medical category, he could not be considered against the post of
Ticket Collector where the medical category required is B-2,ﬁs per
'RBE order dated 20.2.1994 read with order dated 3.7.2000, the
applicant having been found unsuitable for a Group ‘C’ post has

been adjusted against a Group ‘D’ post.

4. The applicant has filed Rejoinder Reply refuting the
contentions of the applicant and reiterated the averments already

made in Original Application.

5. We have heard the learned counsel for the parties and have

also perused the pleadings available on record.

6. The facts of the case are not in dispute. 'The issue 'to be
examined whether the applicant can be given the benefit of RBE
No.1301 or not. This benefit is given to employee who are in
permanent employment. The conditions of appointment of the
applicant are different. Further, the ratio laid down by Hon’ble
Supreme Court in the case of S.K.M. Haider supra) are
inapplicable as the facts and circumstances with the cited cases

and that of the present case are quite different.

7. The case of the applicant is, therefore, examined in the light
- of facts of the case. The initial appointment order dated 18.9.1997
is not on record, but the same is covered under the provision 4 of
RBE dated 3.7.2000 which reads as follows:-

“SJHE P IR GV 19197 Verd §IS @ [&F 200594 P
UF GIVT 9% GVl [T AT o7 35 SIgHET & SR GV oAl
14 74 fefg@ig ag=iRal (ffie, avs fofis) @1 AT
P [G1r W 2 q¥ P 3V THY e JIT Y T+ &R gvyg
T8 YT 3l 2 g8 H [AgF &Y 79 gFgard qv &y
gl e I S ¥ g Ward awers A wredl] 2 et
P TG G IEN GV [gFT g qie sl @ forg
EHU JevIaT qardEd ad &R §I g QT 120597 @
g P TEFH W 2 WIT & <Y FNUGr Bl FedT F5T BvT Bl
gc U7 YT Y & T T 9FT Sl @l [Agldd s=ilaq
g T | | |
gHAT & SR GY [T FHaR] le 2 Fel B ITERT
Ay ¥ SHI H g gra 78 HY I & @ a7 T @
[l o1 97 ¥ ddleqd [Aglad &7 T [ 19 S
BT Jle argeff 31 T T @ yq &g Y GugFT el grar
orar 8 @ 9| g g H deioyd [gfda I u¥ faE fEar
T FIEY ,
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The applicant by his own admission did not pass the typing
test within the stipulated périod i.e. by September, 1999. The
: respondents allowed_him to continue on the various Group ‘C’
posts and was also shifted from place to place. He was allowed the
benefit of appearing in typing test held in 1999, 2000, 2001 and
2005 and 2007. The decision to revert him to Group D’ post has
been taken on 7.7.2010 i.e. after a period of nearly 13 years. The
.' applicant has given a list of posts requiring medical category C-1,
although it is not clear from the list ehclosed as Annexure -10 as
to which are still available w1th the department. However, in view
of the fact that there is a provision for considering the applicant
for alternative appointment and the passage of time, the matter is
remanded back to the respondents with a direction -tb reconsider
his case for adjustment against other Group ‘C’ post not requiring
qualification of typing test and commensurate with the medical
category C-1 within a period of four months from the date of

'receipt of copy of this order.

8. The OA stands disposed of in the aforesaid terms. No order

as to costs.
(Ms. Jayati Chandra) _ (Navneet Kumar) _
Member (A) : Member (J)
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