.,
>

. .
A e TN\

] f
4. . .

ARSI Ao sirimn st

204

CENTRAL ADMINISTRATIVE TRIBUNAL, LUCKNOW BENCH,
'LUCKNOW S

1
e '
\ '

Original Apple&ation No 440/2010 '
This the J* ™" Day of May 2011

Hon'ble Mr. Justice Alok Kumar quh Member (1)
Hon'ble Mr. S.P. Singh, Member (A)_ '

Raj Kumar Chopra aged about 46 Yyears, Son of'.Late Ram
Prakash Chopra, presently posted as“PGT, Jav'\ighar‘Navodaya
Vidyalaya, Bokaro, Jharkhand. | :

- l‘..;AppIicant.
By Advocate: Sri Y.S. L_c'>hit.l '

Versus.

1. Navodaya Vidyalaya Samiti, A-28, Kailash Colony, New
Delhi through its Commissioner. | |

2. Deputy Commissioner, Navodaya Vidyalaya Samiti,
Lucknow Region, Lekhraj Panna, III Floor, Sector-2, Vikas Nagar,
Lucknow

*a z
0\ ... Respondents.

Tt
o
{

éy Advocate: Sri Anurag Srivastava.

Connected with

Original Application No.76/2011

Raj Kumar Chopra aged about 47 nyearsl, Son’ of Late Ram
Prakash Chopra, posted"'as PGT, Jawahar Navodaya Vidyalaya,
Ballia of Navodaya Vidyalaya Samiti, Lucknow Regiop, Lucknow.
| o - . ..Applicant.

By Advocate: Sri Y.S. Lohlt | o o
. Versus. o

1. Navodaya Vidyalaya Samiti, A-28, Kailésh' lCoilony, New
Delhi through its Commissioner. " |
2. Joint Commlssnoner Navodaya Vldyalaya Samutu A-28,

:".

Kailash Colony, New Delhi. ' Co



3. Deputy Commissioner, Navodaya 'V‘i,dya-léya Samiti
Lucknow Region, Lekhraj Panna, III- Flo'c')r,l'S,ec‘tor-Z , Vikas

Nagar, Lucknow.

vy,

| ... Respondents.
By Advocate: Sri Anurag Srivastava. )
S

'
o R

. Connected with "
Original Application No.81/2011

Raj Kumar Chopra aged about 47 vyears, Son of Late Ram
Prakash Chopra, posted as PGT, Jawahar Navodaya Vidyalaya,
Ballia of Navodaya Vidyalaya Samiti, Lucknow Region, Lucknow.

| ...Applicant.

By Advocate: Sri Y.S. Lohit.
Versus.

1. Navodaya Vidyalaya Samiti, -A-28, Kailash Colony, New

Delhi through its Commissioner.

2. Deputy Commissioner, Navodaya Vidyalaya Samiti,
S Lucknow Region, Lekhraj Panna, III Floor, Sector-2, Vikas Nagar,

. Lucknow.

3. Principal,'Jawa.ﬁar Navodaya Vidyalaya Sinhawar, Ballia.

S L Respondents.

Ly

By Advocate: Sri Ariurag Srivastava. ..,
L Connectéd with . |

~ Original Application No.354/2006
Raj Kumar Chopral .aged about 42 years,‘,"'Son of Late Ram
Prakash Chopra, présently posted as PG'T, j-'awahar Navodaya
Vidyalaya, Bokaro, Jharkhand. . '
..Applicant.

By Advocate: Sri Y.S. Lohit.
Versus.
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1. Navodaya Vidyalaya Samiti, A-28, Kailash Colony, New

.y,

Delhi through its Commissioner.
2. Deputy Commissioner, Navodaya Vidyalaya Samiti,
Lucknow Region, Lekhraj Panna, 111 Flc')or, S'ector;2{ Vikas Nagar,
Lucknow. e

3. Principal, Jawahar Navodaya Vidy‘/‘alay‘/a Balla, Rae Bareli,

... Respondents.
By Advocate: Sri Anurag Srivastava.

Connected with
Original Application No.133/2011

Raj Kumar Chopra aged about 46 years, Son of Late Ram
. ™. Prakash Chopra, presently posted as PGT, Jawahar Navodaya
.\ Vidyalaya, Bokaro, Jharkhand.

‘ ...Applicant.

%

4 By Advocate: Sri Y.S. Lohit.

Versus.

4. Navodaya Vidyalaya Samiti, A-28, Kailash Colony, New
Delhi through its Commissioner. o
1. Deputy - Commissioner, Navodayé '\'/ilclj‘\,/.ala.ya Samiti,
Lucknow Region, Lek’ﬁra’j Panna, III Floor, Sector-2, Vikas Nagar,
Lucknow. | |

... Respondents.

By Advocate: Sri Anurag Srivastava.

Connected with
Original Application No.134/2011
Raj Kumar Chopra aged about 46 years, Son of Late Ram
Prakash Chopra, presently posted as PGT,Jawahar Navodaya
Vidyalaya, Bokaro, Jharkhand.
nee ! o ) ...Applicant.
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By Advocate: Sri Y.S. Lohit. -

Versus.

1. Navodaya Vidyalaya Samiti, A-28, Kailash Colony, New
Dethi through its Commissioner. '

2. Deputy Commissioner, Navodaya Vidyalaya Samiti,
Lucknow Region, Lekhraj Panna, III Floor, Sector-2, Vikas Nagar,
Lucknow.

.... Respondents.
By Advocate: Sri Anurag Srivastava.

ORDER (Reserved)

By Hon'ble Mr. Justice Alok Kumar Singh, Member (J)
All the six OAs i.e. 0.A.N0.440/2010, 0.A.N0.76/2011,

0.A.N0.81/2011, Q.A.No.354/2@06, O.A.NQ.'133/2011 and

v 0.A.N0.134/2011 have been clubbed together vide order dated
. 05.04.2011. These OAs have been filed by the same applicant in

“which Navodaya Vidyalaya Samiti is the comrﬁon respondent,

Besides, the Deputy ;ommissioner/Joint Co'nj'm‘issioner/Principal
of Jawahar Navodaya Singhawar,:.Ballia héve "éll'so been arrayed
as respondents in separate O.As. . |

2. We have heard the learned counsel for .both the sides at
length on the preliminary objection in fespéct of maintainability.

3. In 0.A.N0.440/2010, a preliminary objection is that this
O.A. is pre-mature. In this case the applicant has sought
promotion to the post of Vice Pri'nicipa’l fronj\,the da’te his juniors
have been promoted _vide‘lorder dated July, 2010 passed by
officiating Deputy Commissioner, tucknow Region. No written

preliminary objection has been filed to this effect. Only an oral

submission has been made against maintainability on the ground

N



of it is being pre-mature. It is worthwhile to mention that vide
order dated 19.02.2010 passed in an earlier 0.A.N0.396/2008,
the Respondent No.1 was directed to dispose of the
representation of the applicant against an ’adverse entry in
respect of improvement of work. In fdrtherance of this judgment
a representation was moved by the applicahmt.on 15.04.2010.
But, it was not decided. Instead, the Respondent No.1 got
extended three months time  which too has expired on
19.10.2010. Not only this, the Respondent: No 1 has allegedly
promoted several persons w.e.f. July, 2010 who are junior to
the applicant. Hence thlS O.A. has been filed. In thrs background,
this OA was admitted‘on 15.11.2010. Theref,orle,'the preliminary

objection regarding maintainability has no: relevance at this

"tf‘\ stage.

'-\

';'3 In O.A.No. 76/2011 quashing of Jomt Commrssroners

Memo dated 18.01.2011 has been sought to. be quashed with a
,,d|rect|on to the respondents to expunge the adverse entry which
is subject matter of the impugned order. As.said above, earlier
an 0.A.N0.396/2008 .was filed by this applicent at Central
Administrative Tribunal, Lucknow .itse’lf whrch hée' been finally
decided with a direction 'tovthe applioant fo filéwrepresentation
before the competent authority (i.e. next higher to the Deputy
Commissioner) with a further direction to the séid authority to
decide the same within three months of the receipt of it by
passing a reasoned and speaking order. In furtherance thereof,

the Joint Commissioner (Admn.) has passed aforesaid order

dated 18.01.2011 rejecting the representation which has been
AN
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impugned in this OA. In this background the oral objection
regarding territorial jurisdiction appears to have no relevance at
present. Moreover this issue appears to be mixed of facts and
law and therefore, it would be proper to decidelzmit,after pleadings
are complete.

4.  In 0O.A.N0.81/2011 order dated 15.11.2010 of Deputy
Commissioner of Nav-é,daya Vidyaldya Sam’iti'{_v.l,d‘cknow Region,
Lucknow has been s.é.ﬁght to be quashed aloﬁ"gWith an Office
Order dated 9/15.02.2011 issued by -P'riﬁéipal, Jawahar
Navodaya Vidyalaya, .B_allia. In respect of this,O‘A a preliminary
objection has beenr',raised that it has b'e,'cofme infructuous
because the impugne',d orders have already Béén acted upon.
Concededly, a committee has been constituted %Qr the purposes
of evaluation of applicant’s acadenﬂic/teach'ing, competency which
"_, has already completed its job and has alsé szm‘itted its report
,"‘dated 22.02.2011, where after a suspension order dated
15.03.2011 has also been passed. Wh'ich ha?s béen impugned in
another 0.A.N0.134/2011. Froﬁw the side of;, the applicant
nothing substantial could be said on fléctuél métrix..The learned
counsel for applicant however submitted that under Rule-12 of
Central Administrative Tribunal (Procedure) Rules, 1987, the
respondents were supposed to file their counter affidavit within
one month from the service of notice upon them and the
respondents have not filed any detailed counter affidavit till date
even after lapse of more than 2 months. But firstly, much time
has not exceeded the stipulated ti\me limit for filing of detailed

counter affidavit. Secondly, this rule does not provide any
. Ao !
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consequence for not filing detailed counter affidavit within the
stipulated period e.g. striking of defence etc. A valid and
substantial preliminary objection Ras been ré,ised‘in this O.A. and
there is no ju’stificat.i'on in wasting precious tim’e’of this Tribunal
in' proceeding further with this OA which ‘has :already become
infructuous because of impugned orders having already been
acted upon. Moreover procedure laid down are hand made of

justice and the same cannot be stumblmg block from doing

justice as was held in the case of M/s Orai Oil Chemicals Pvt.

Ltd & Another Vs. State of U.P. & Others reported in 1996 (14)

SCD-1067 upon which reliance has been‘lplaced' by the learned
counsel for the respondents. Finally therefore .this O.A. is
dismissed having become infructuous.’

5. In  0.A.N0.354/2006 the impugned ‘, order  dated
6/15.06.2006 has been sought to be"c’;uaé“hed \(vith.a request to

issue direction to the respondents for payment of salary and

~ other allowances from November, 1998 up to 02.02.2000 and

from 18.08.20000 to 24.08.2004. In this O.A. pleadings are
complete and it is ripe for final hearing therefore, there is no
stage for raising oral objection regarding its maintainability.

6. In O.A.N0.133/2011, the order dated 01.03.2011 has been
sought to be quashed. The perusal of this order shows that the
applicant while posted at Ballia was informedebout taking of
action against him under CCS (CCA) Rules, 1965 u‘ide 0.M. dated
05.10.2009 and statement of imputation of misconduct and
misbehavior was also mentioned in the aforesa|d O.M. which was

reproduced in the order dated 0O1. 03 2011 Accordmg to this, the

n r
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applicant failed to' maintain deyotion o‘f\dut'y due to which in
Class XII the subject (accountahc&) av'é‘rlage lin, the CBSE Board
Examination, 2009 was found to be'_belotwl th.e "target fixed by the
Navodaya Vidyalayé Samiti. The pass percent.age was 92.86. The
target was 70% and the subject average achieved was only
59.68% and hence there was decline of 10%. It is further
mentioned in this OA that during the year 20.08-09 instructions
were issued for preparation of action plan to achieve the
academic excellence further emphasizing that Safﬁiti has set the
target of 100% pass percentage, 90% Ist Division and 70%
subject average but inspite of repeéted instructions the applicant

failed to achieve the‘target as per fixed term. The applicant was

given opportunity bf making such representation as he may

™ ~ wish. He made a representation which was duly considered in

the light of the record of the case and othervm'a'terial put forth

and finally the Deputy Commissicfier arrived at the conclusion

" ‘,-é‘nd ends of justice c“o"ldld be met if the chargéd 6f'ficer is given a

L)

minor penalty of ‘CénsQre’. In this case a"Wrift\erﬂ preliminary
objection has been f[il'é_d :slaying tﬁat it may be(d%smissed on the
grouhd of altérnative,',.r‘emedy. It is said a'nlc‘i;.“"r‘ightly so that a
statutory appeal was_'le:]vailable under Rule 23 «.(ii) of the CCS
(CCA) Rules, 1965 wHich’ has not been availed,,off.', From the side

of the applicant noting substantial could b,e‘ééid. The only

submission was that the appeal was not filed due tb loss of faith

- in the appellate authority. But merely by statir'i'athi's, a statutory

alternative remedy cannot be brushed "as_ide"‘and in view of the

specific provision in Section-20 of Administrative - Tribunal Act
' “ﬂ' ' Id ' ‘

ke



Y

unless opportunity bf all the remedies .are exhausted, application
cannot be ordinarily admitted. .In view of the facts and

circumstances of the case, we do not find any extra ordinary

circumstances for admission of this OA. In rel,e\):ant para-6 of the
O.A. the applicant ‘has given the details of rernedies exhausted
which are as under:- B

“The applicant declares‘tlhat as merely to mitigate the effect
of OA No. 440 of 2010 in relation to promotion was admitted
on 15.11.2010, afresh sequence of 'harassment started viz.,
rejecting rgpresentation' on adverse entry. proposed by order
dt. 8.8.09 ‘affirmed by . memorandum’'dt. 14.10.08; then
subjecting to alleged inspection - for academic/ teaching
competency.vide order dt. 9/15.2.2011; ph,nishment of censure
vide order dt. 1.3.2011 served on 11.3.2011 a.n. on said
charge sheet dt. 5.10.09 which do, not. constitute even
misconduct; and within® a short, span, . suspending with
immediate effect vide order dt.15.3.2011 under pretext as if
any disciplinary proceeding is contemplated, the preferring of
. representation would be a' futilte exercise, the being
SN constrained, the applicant is preferring the instant OA.”

\7\\ The aforesaid sequence of event mrvhe\n'tioned by the
W a’bﬁicant such as rejecting of th‘e' rc'epreséﬁtaffgn on adverse
entry, affirmation of the sarﬁe by the“-,"MemdrandUm then

| subjecting the applicént‘f(‘)r inspéctioﬁ ofjH academic/ teaching
competency vide another order and punishment of censure on
the basis of charge sheet dated 5.10.2009 and'als;o suspension
w.e.f. 15.03.2011 in contemplation of another disciplinary
proceeding cannot be construed at this stage to be harassment
unless it is so found by the Tribunal or any Court of law.
Therefore, the assumption of the applicant that preferring of
statutory representation would be a futile exer‘c‘is'e,‘ cannot be
said to be justified. Therefore, we do not finq' any extra
ordinary circumstances- 'for admission of th‘e OA 'Vvﬁich has been
filed without exhaustingvvstatutory re\mgdie_zs. The OA is hit by

LA

Section 20 of Administrative Tribunal Act, 1985. Finally,
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therefore, preliminaryyobjection is: alloyved'and the OA is

dismissed.

8. In 0.A.N0.134/2011 the suspension “order dated
15.03.2011 has been impugned which appears to be in respect
of disciplinary proceedings other than thle disciplinary
proceedings of aforesaid 0.A.N0.133/2011. From the side of the
respondents a written preliminary objection has been filed in this
case also saying that in view of Rule‘-23 (i) of CC5 (CCA) Rules,
1965 the applicant ought to have a\'/a‘iled alter,natir/e remedy of
filing statutory appeal against the order of suspensron which he
has not done. In th|s regard also no satlsfactory explanation
could be offered on behalf of applicant except an oral argument
\\\ that the applicant ha_d\'no faith in his higher auth’prities. In this

"{_,‘-,\OA also in the rele\'/ant',para-6 details of remedies:.,exhausted are

g i

mentioned as under:=

“The applicant” declares that as merely to mitigate the effect

B of OA No. 440 of 2010 in rélation to promotion was admitted on

2 15.11.2010, afresh sequence of harassment started viz.,
rejecting representation on adverse entry proposed by order
- dt.8.8.09 affirmed by memorandum dt.14.10.08; then
subjecting ‘to alleged ihspection for ;academic/ teaching
competency .vide order dt.9/15.2.2011; ppmshment of censure

1 vide order dt.1.3.2011 served on 11.03.2011 a.n. on said
! charge sheet dt.5.10.09 which dqQ" ndt constitute even
misconduct; -and within a short span, suspendlng with
immediate effect vide order dt.15.3. 2011 under pretext as if
any disciplinary proceeding is contemplated, the preferring of
representation would be a futile ' exercise, the being

constrained, the applicant is preferrmg the. rnstant OA.”

Ry

9. From the perusal of the aforesa|d para, it appears to be a
replica of a similar para-6 of O.A.No.133/2.6t1,v§/hich we have
discussed hereinbefore. Therefore,"\'lon, thev,same'lan,alogy in this
case also, the explanatipn; regarding noi’:’é\xa‘jliné; of statutory

remedy is not aeecptable.
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10. " From the side'{-e'f the applicant reliance’ has also been

placed on the case ‘of . D.B. Gohil V. Union of India & Others

(2010) 12 Scc 301 In para 5 of this case in reference to

Section-20 of Admmrstratrve Trlbunal Act, 1985 it has been laid
down that use of words “Trlbunal shall not ordmarlly admit an
applrcatron unless it is satisfied that the: alppl;lr.rc!ant had availed
of all the remedies available to him under i'rh'e .r,e'Ievant service
rules” makes it evident. that inl,exceptiongjw circumstances for
reasons to be recorcviled the Tribunal can entertain applications
filed without exhaustmg the remedy by Way of appeal But as
already observed by us in respect of’ aforesald ‘O A No.133/2011

, we regret in not flndmg any except|onal crrcumstances for not

\ availing the statutory remedy. Therefore, we do not find any

"_?.__Ereasons to record for entertaining this OA witheut exhausting
;:the remedies.

E | .'Q: 11.  In view of the above this OA is also hit. by Section-20 of
Administrative Tribunal Act, 1985 which provides trrat a Tribunal
shall not ordinarily admit an application unless.it,is‘satisfied that
the applicant had availed of all the remedies ‘available to him
under the relevant service rules as to redres_ﬁsar‘of grievances.

Finally, therefore, -preliminary objection is allowed and this OA is

L | also dismissed. No order as to costs .
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