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Original Application No. 310 ef 1990

Bhagat Singh Vermac..eeeeeoss. Applicant,

Union of India & R i v
Others Iococcaonooooo GSpDnduntse

Hon'ble Mr, Justice U.C. Srivastava, V.C.
Hon'ble Mr, K. Ohayya, A.M,

( By Hon'ble Mr. K. Gbayya,<Member(A) )

The applicant, who joinsd U.P. State Civil
Service (Executive Branch) in the year 1963 after
selection as a direct recruit, was considered and
included in the select list for the year 1988 for
ﬁppmintment to Indian Administrative Service{(I.A.S).
There followed a letter dated 10.5.1989 asking for
his option to be appointed te I.A.S. which he pro-
 mptly conveyed the very next day i.e. 11.5.1989; not
withstanding this, nolappointment order uas issued,
and it has been an endless wait since then; Aggrieved
he has approaeched the Tribunal for a direction to

4 the respondents te appoint him to I1,A.S5. cadre of
1988 batch, |

2. The contention of the applicant is that
though he was eligible for inclusien in the "select
list" draun up\Fmr the earlier years prier to 1988
his name was not considered, because of a "warning"
issued to him in 1985, That warning entry however

no more subsists, as the U,P, Public Services Tribunal
by its onder dated 4.12.1989, quashed the "warning =
memo", uJile alloving his claim petitien 458/F/1v/88/.
The resd@ndents have accepted the verdict of the
Tribunal, as no appeal has been preferred by them,

as such there remained ne hurdle, to appoint the
applicant to 1988(batch of I.A.S. with consequential
benefits of seniority and ether benefits,
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3. The respondents have oppesed the case and in
the Counter it is pointed out that the applicant has
approached' this Tribunal earlier in 0.A, No 1350 ‘of
1988 and also filed W.P. 1305 of 1988 in the High
Court and claim petitien no. 458-F~IV-B88 in U.P,.
‘Public Servic Tribunmal for similar relief and also
against the warning issued to him, as such this
petition is not maintainable., It is stated that in
compliance with the interim erder granted by the
U.P. Public' Service Tribunal the applicant's case
was considered and his name was included in the o
select list provisionally subject te the condition
that he may be reverted incase his claim petiddon
before the U.P., Public Service Tribunal is not ,
allowed., A proposal té this effect was also sent
_— to Govt. OF Indialinformed the U.P. State Government
that he could be appeinted to I.A.S. only if his
name was included uncenditionally in select llsto
Houever, the State Government has kapt a vacancy
reserved for the apnlloanto ‘It 13 alsa pointed
out that the applicant's case for 1nclus1on in the
selaect list of 1987 in. accordance with the dlrectlon
given in D.A. 1350/88 wes considered by the:Revieuw
Set¢ection Committee which met on 6,6.91. The pro-
céedings of the Selectisn Committee heouwever, have
ndt been communicated. It is Furthef'pdint@d out
that according to Regulation 9(2) of I.A.S. (App -
ointment by premotion) Regulation 1955, the State
Government is required to furnish a certificate
Sth the effect that subsequent to the inclusion of
ghe name of the officer in thecselect list there
has been no deterloratlcn in his work so as to
render him unsu1table For appolntm@nt to service .
nor there is any lapse 1n,hls conduct or perfor-
mance of his duties. which has come to the notice
of the State Gevernment. The State Government
could ﬁot furnish the above certificate as the
fgonduct of the appijcant was under enquiry for
{certain misdeeds relating to the period 1980-
1982 when the applicaht was pésfeﬁ as Project
Administratorsin Jan-Jati Vikas Pradhikarén,
Dehradun and also during the year 1984 when he
was working as Regional fFood Controller at Merrut,
The enquiry in theabowve cases was completed on
20,2.90 and a decision was takenYBy theoState
Government to initiate a disciplinary proaceeding
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against the applicant. Charge Sheet was served on
the applicant and an enquiry nfficer was also app-
cinted. The enquiry'is in progress. The discipli=-
nary proceedings has not yet been finalised. The
U.P.%.C% and also the Govt, of India were informed

of the disciplinary case on 20.2.90, The respondents
‘admit that juniors to the applicant in the list of
1988 were all apoointed and also even Selsct List of

the year 1989 has also been cleared,

4, In the Rejoinder it is stated by the app-
licant that a decision tq initiate disciplinary pro-
ceedings was taken on 12.10.90 tand‘this can never
be held against him as the selebtions were for the
list of 1988 and alsc the entry of warning which wuas
given to him uas set aside by U,P, Public Servic

Tribunal,

5, The counsel 6f the parties were heard, The
learned counsel for thehapbliqaht pointed out that
the applicant is denied of his due appointment though
he has the decisions of this Tribunal in his favour,.
As the "warning" issued to him was struck doun there
is no other hurdle in the way of appointment but the
respondents are un=necessarily delaying the matter

which amounts to harassment of the applicant,

6. The claim petition filed by the applicant
before the U.P, Public Service Tribunal was allowed
and vide order dated 4,12.89 "“warning" issued to the
applicant was QUashed; Thereafter the applicant
approached the Tribunal in 3.A.No., 1350 of 1988
which was considered by a Bench of this Tribunal
consisting one of us (Hon.Mr. K. Obayya). The
application was alloued and vide order dated
16.1.1991 the respondents were directed to convene

a Review D.P.C, and consider the case of applicant
for inclusion in the select list of 1987 for appoint-
ment of I.A.S. on merits as per Rules wvithin four

months from the date of the receipt of this order®,
Thercafter it would appear that Review Selection

Committee uas convened on 6.,6.1991 but the proceed-

ings there of have not been notified,
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The respondents have not come up with any explan=-

ation as to why the matter is held up particularly
when a time limit of four months was indicated for
completion aof formalitiesito the appmintment'ofl

! "~ the applioént to 1.A.S. in the select list of

| 1987, "The counsel for the respondents stated
‘that the delay was due to the’ fact® that the matter
had to be taken up with the U.P.S.C. and also Dep-

: artment of Personnel, Government of India.

3 : 7o . It is noticed that the respsndents have not
| ‘taken a consistent stand in thé?natter, firstly
o~ } following the decision of the U.P, Public Service

| Tribunal, the applicant,was included provisionally

in the Select List of 1987. Thereafter the matter

| . was beferred to Government of India for issue of
necessary arder, but tH}%‘uéreninfbrmed, that
since the inclusion of the applicant in the Select
List ié "Provisional uhless the matter is cleared
by U.P, Public Service Tribunal further actien
cannot be taken, The U.P, Public Service Tribunal
has subsequently decided the case on 9/12/89, gll-
{ owing the claim petiton with direction to the res-,

pondents to consider the case of the applicant ig-
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% noring "warning" issues, There being no ather ad-
i o verse factor against the applicant , aopointment
order should have been issued to him since the
"conditionallity" of his inclusion in the list
no more subsisted, However, that was not done.
o From the respgndents side there is no explanation
whatsoever to this, Secgndly; though a Revieuw
Selection Committee was convened in pursuance of
- directions of the Tribunal in 0.A. No. 1350/88
its decision has not been notified. For the
first time the respondents have come up_ with
case tﬁat the conduct of the applicant was under
énqgiry which was completed only on 20.2,90, con-
sequently certificate of fitness of the applicant
i for appointment to I.A.S. as required under Reg-"
| ulation 9(2) of I.A.S.(Appointment for promotion)
== Regulation, 1955 could not be issued. Quriously
the respondents have not mentioned any thing about
Facf finding enguiry that was on, in their counter

in earlier cases, In the final analysis, it “o-
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transpires that what is stan®ingmthe way of
applicants appointment is not the "warning"
or want of merit or any other advefsefactor
but the disciplinary proceedings for which

a charge-sheet has been issued,

g, The guestion that arises in these _
circumstances is whether the applicant be denied
appointment after inclusion in the "Select List"
because of a charge memo which was issued sub=-
sequsntly. Reference is made to the case aof
Union of India Vs. Janki Raman(A.I.R., 1991(s
(sC) page 2010), Uherein the Suprém@ Court held

that it is snly after issue of charge meme,;fhé

disciplinary proceecdings is deemed to have'?ﬁaﬁbé
and sealed cover pr@cedufe has to be rescrted to
in such cases; and not in cases where thzre is |
enly a preliminary enquiry or investigatidn. The
Supreme Court further held that prometion cannot
be dénied, unless at the relevant time oflbensidar-
atien, charge meme has already been issued and the
disciplinary case is pending. Admittédly when the
Selection Committée met to consider the select
list of 1987 or 1988 there was ne 'charge memo
issued to the applicant. May'bé his conduct

was under inquiry or investigatien., In this
background of law as enunciated by the Supreme
Court in the case refafedl%%eve, we have ne
hesitation whatscever to hold that the app-

licant was not only entitled to be considered

but alsc to be included in the list of con =
sideration of merit. There was no l@gal bar
aﬁéfating against such consideration and in -
Clusion.r The respondents have obvisusly erred

in not considering the case of the applicant

and it. would appear ewen"the sealed cever pr=-
ocedure was not adopted ®ven though that was

also net warranted,

9. The other plea takenuup by the res -
pondents is that they could net furnish cer-
tificate of fitness of the applicant as requ -
ired under Regulation 9(2) of I.A,S.(Appoint-
ment by Promgtion) Requlation, This requlatian
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refefs to subsequent deterierationnin the werk or
cenduct of a candidate already selected, This {s
a Post Selection Process, and cannot be made app =
licable to Pre-Selection conducf. There is no
charge or enquiry against the applicant for any
misdeed after his inclusien in the list of 1987

or 1988, Therefore it cannot be said that there
has been deteriocration in his werk or conduct
during\1989 or thereafter, The charges against
the applicant relate to his conduct or misconduct
during the period 1980 toc 1984, and not to later
years., There being no charge errenquiry fer Post-
Selection conduct of theyapmlicant; {he foundation
of "Subsequent™ misconduct fallsewithhelding of
fitness cartificaﬁe, therefore is not on valid-

grounds,

10, The applicant has approached different
forums for his cause., Though the decisions of
Tribunals are in his favour, for some reasens,
or the -~other, the respendents have withhald
his appointmént to 1.A.S5. First it was the
"warning" and later it.is the"Charge Memo!l
Which accgrdlng to the respondents stoed in
the way of apmchants con81derat10n and app-
ointment, As observed by us, earlier, warning
'ceased! to $be of any adverse factor after it
was set a side, and so far as the charge memo

i5 CONCEINeH, that a5 issued on 12.10.90, and

. ak the relevant time when the @ plicant was

due Farlqgnsideratien, when his juniors and
batthimates. wete® cohsiderdd for 1987 and 1988
Select List, the applicant was not facing any
departmental proceedings,ﬁéhﬁ% the charge memo
which is a Post Sal@CtlDﬂ devplapm&nt will not
stand in the uay oF dDDllC?ntS inclusian in the
Select List and apoointment te I.A.S5. For the -
reasons discussed above, the applicatien deserves

to be allowed, and accefdingly it is allowed. The

learned counsel for respondents has infermed-us that

the applicant has already been appointed te I.A.S,.
vide order dated 3.3,92. The appeintment order
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was given in pursuance of our interim order
dated 13.12.91. We have seen this order.

The applicant has been appointed to I.A.S.

an Pr@bation3mith“imm@diat@“@Fféctfand“stands
allo'fed to U,P. State Cadrez. The above order
has been issued subject the decisien of the
Tribunal in O.A. 928/88, 109/91 appeal
973~-74/85 and also applicati@h ne. 6=7/91,
filed in Supreme Court. .These cases were

filed by others, We have not been infermed

as to how therm cases are linked to the case

of the applicant.- Perhaps inter-se seniority

is invelved in these matters. We do not wish

~te say any thing regarding thése pending cases.
The respondents will take such actian as is

warranted by law. There is also a direction

of the Tribumal in 0.A. 1350/88 to consider
the applicant for 1987 list, 0On this no
final decision has becn taken, It is for
the applicant te agitate this matter with
the respondents if he chases,

pvd

11, Se far as:the instant case before us

is concerned, we allow the application and direct
the respondents to treat his promotion as promotion
on regular basis from 1988 list, and His seniority

be assigned as per his entitlement under lauw,
Parties to bear their costs,

JLV"/}%)/ . .

Member (A) Vice Chairman

Lucknou, Dated 1™ December, 1992



