| SEENEN
.. BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
CIRCUIT BENCH LUCKNOW

0.A.No, 31/90(L)

Kamleshwar Prasad Srivastava «. Applicant

VS.

'Uhioh of India & Ors. f .. Respondents

Coram: Hon'ble Vice Chairman Shri B.C.Mathur

Hon'ble Member(J)shri D.K.Agrawal
Judgment delivered by D.K.Agrawal,Member(J) Date:

This application under Section 19 of the Administrative
Tribunals Act,1985 hasvbeen filed by Shri K,P. .
Srivastava, IAS, Speciél Secretary to the Govt. of
Uttar Pradesh in the D?partment of Education(Higher

and Secondary) aggrievéd by the order of opposite

party NO.3(Secretary, Appointment Department, -

Govt, of Uttar Pradesh) placing him under

suspension in contemplation of disciplinary

proceedings against him. The impugned order of
suspension dtd., 17-1-1990 has been passed purporting
to be in exercise of the power in sub?rule(l)(a) of
ruie 3 of All India Services(Discipline & Appeal)
rules,1968 for violatibn of rule 3 thereof. It has

been filed as Amnexure-l to the application. The

~chargesheet containing 1l articles of charges

dated 28,2.,1990 has been filed by the State Govt.
(Opposite Party No.2 as Annexure CA=2 to the

couhter).

2, . Briefly, the ?acts are that the applicant

was appointed to the ULP.Civil Service by direct

recruitment on 14.4.1958 and confirmed w.e.f.

14.4,1960, He earned due promotions in the Civil

Service and was selected for appointment ih the

senior scale of Indian Administrativé Service and
S resvort—
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~appointed on 4,5.1982 to officiate against senior
scale I.A.S.post. The applicant was'appqinted aé
Competent Aﬁthority-cuﬁ- Joint Director, Urban

Land Ceiiing, Varanasi under Section 2(d) of the
Urban Land(Ceiling and Regulation)Act and worked

on that post during thé period from 10.3.1976 to
30,.6.1981. The.State Gévernment sometime in the

year 1984 directed a géneral enquiry into the
working of the offices of Cémpetent{Authorities

of Urban Land Ceiling in the city of Lucknow,Agra,
Varanasi,AllaHabad andiKanpur.The officers of the
vigilance establishmentithereafter took into their
'possessionvtbe case files and the Director,Vigilance
submitted his report onlthe basis.of which the
impugned order of suspeﬁsion dated 17.1.,1990
(Annedure-I) and the chérgesheet dated 28.2.1590
(Annexure CA=II) were issued by the State Government/

disciplinary authority.

3. | The applicant has assailed the impugned
order of suspension andéthe chargesheét on various
grounds, firstly, that fhe'Sténdard clause relating
to immunity of Public Servants as containéd in
Section 40 of the Urban Fapd (Ceiling & Regulation)
Aci,l976 has been ignored, secondly'that.there was
“Ebgziolation of Rulg 3 of All India Services Conduct
Rules, 1968, and thirdly %hat the order of the State

Government authorising the U,P,Vigilance establishiment
o v 067“—055,&?“«/«4——
* l3/-
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"to make an inquiry was illegal and contrary to the

provisions of U.P,Vigilance Establishment Act,1965

4, The applicati&n was admitted and an ad-interim

order staying suspension order was passed by another

Bench of the Tribunal on 30-1~1990,

*

5. We have heard:the learned counsel for the

parties and perused thé record. The vigilance report

has also been perused by us.

6. It would be relevant to note down the
object and broad features of Urban Land Ceiling

& Regﬁlafibn Act,l976.%The object of the act was
to provide for the impésition of ceiling on vacant
land in urban agglomerétions, for the acquisition
of‘such land in excessiof the ceiling limit, to
regulate the construction of holdings on such
land and for matters cqnnected therewith, wifh-

a view to preventing tﬂe concentration of urban
land in the hands of few persons and spequlation
and profiteering therein ind with a view to
bringing about an equitable distribution of lgnd
in urban agglomerations%to subserve tﬁe common
good. Therefore every gerson.holding vacant land
in excess of ceiling li&it was required to file

a statement before competent-authority. On the
basis of statement filed u/s 6 and after such
enquiry as the competen% authority deemed fit,
the competent authorityéwas required to prepare

draft statement agai%st which objections could be

B2z Ry vt SA)-
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filed u/s 8(4). Final statement of vacant land

was prepared u/s 9 and excess land acquired

u/s 10. Section 19 contained provision regarding

|

vacant land which was e&empt from the provisions
of the act. Further sec%ion 20 empowered State
Government to exempt excess vacant land from
acquisition. Section 21{contained a provision

that excess vacant landéif required to be utilised
for construction of dwelling units for accommodation
of weaker sections of the society(in accordance
with the scheme approve? by State Government )

was not[;g declared exLess land. Section 31 deals
with the powers of compgtent authority and declares
that the competent authérity is vested with the
authority of civil cour% in specified matters.
Section 33 provided forjan appeal against ihe
competent authority and%section 34 empowered

State Govt. to call foriandvexamine records of

any order passed or pro?eedings taken under the
provisions of the act against which no appeal

has been preferred for %he purpose of satisfying
itself as to the legalify or propriety of such
order or as to the regularity of such procedure
and pass such order wité respect thereto as it

may think fit. Finally ;ection 40 contained a

standard immunity clausé in respect of acts done

in good faith by the aufhority under the Act.
e
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7. The applicant's contention is that his alleged
acts of omission and commission were not subjected to
revision or appeal’qnder the provisions of the Act and
therefore on account of ipdemnity clause as contained.
in Section 40 could not form the basis of the chargesheet
merely on the basis of a éeneral enquiry held by the

Vigilance Establishment of the State Government. He

 has placed reliance in his pleadings on the case of

Mohammad Igbal Azmi decided by U.P. Public Services
Tribunal~I Lucknow by judgment/énd order dated 28~7-1986
(Ann.A=2 to the applicatibn). Shri Mohammad Igbal Azmi
challenged the order of réversion_passed on the

basis of errors committediby him in the orders

passed by him as Asstt.Consolidation Officer under
the U,P.Consolidation of Holdings Act, The Tribunal
took the view that "theré are no allegations of
malafide against the petitioner. Besides, the
malafides could be best pfdved in appeal or
revision....... If the a;tion of the petitioner was
not in good faith in giving decisions in the cases
mentioned in the chargesﬁeet, the appellate or
revisional court only could hold malafideé or
otherwise against the pefitioner while deciding

casés but under no circumstances a presiding officer
can be chargesheeted on this account." State of

Uttar Pradesh preferred a Writ Petition in the

High Court, Lucknow numbéred as 801/87 wherein it was
held by judgment dated 10.4.1987 that protection under

4 . z
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Section 48A of the Consolidation of Holdings Act
wogld be available only when it is shown that
the impugned act has been done in good faith.
The High Court expressed its disagreement with the
proposition 1laid down by the Tribunal that. the
question of good faith could be decided only by
the appellate or revisional court. The.judgment
of the High Court has been filed as Annexure A3
to the application, Mohd. Igbal Azmi preferred a
Special Leave Petition before Supreme Court which
on grant of Special Leave was numbered as Civil
Appeal N0;3338/88. The said apﬁeal was allowed by
Supreme Court by judgment dated 22.9.1988, Their
Lordships of the Supreme Court set aside_the judgment
of the High 00urt§/and restored that of Tribunal.
A copy of the judgment of the Supreme Court has
been filed as Annexure A-4 to the application. On
the basis of the said judgment of the Supreme Court
it was contended that lack of good-faith could be

determined only by way of appeal or revision.

8. Thus it raises two questions, fifstly whether
the judgment of Supreme COurﬁ in Civil Appeal 3338/88
lays down the law that the fiﬁding of malafides can

be ggéonsidered by appellate or revisional courti

only againsf a Presiding Officer, secondly, that no
disciplinary proceedings can be taken against a
Presiding Officer/authority discharging judiciél/

quasi judicial function under a particular act or

3
o

007/‘-



N

37 QQF(

statute if it happens t& contain an immunity clause.

The Supreme Court in its judgment vide appeal No.3338

of 1988 referred to aboJe has not declared law to the
effect that lack ofigooq faith can be established only

. S
by way of appeal or revision. With reference to various
decisions rendered by t@e Supreme Court in the case of
(i)Nawab Sir Mir Qsman Ali Khan v, Commissioner of
Wealth Tax;(lgaé)Supp.séc 700, (11) Union of India v.
All India Services Pensioners Association,AIR 1988 SC
501 and (iii) Daryao & Qrs. v. State of up and another
AIR 1961 SC l457.vit emérges out fhat where a decision
contains reasons even tﬁough the order is passed
dismissing an SLP in li@ine it would be bindingv
under Article 141 of the Constitution. Consequently,
the converse is also true viz. wheie reasons are not
given, such orders pass%d by the Supreme Court are not
binding as a precedent,%for such.orders do not declare
any law., A decision rendered by the Supreme Court is
a binding precedent only to the extent of what it
actually decides and mugt be understood in the background
of the facts of'the casé decided - vide AIR 1987 SC 1073
(Ambica Qﬁarry Works v.;State of Gujarat). Again in
AIR 1974 SC 818 (M/s.Rawal and Co. v. K.G.,Ramachandran)
it was held that generaﬂ observations should be confined
to the facts of the casés wherein they were made and that,
"any general observation cannot apply in interpreting the
provisions of an Act unless.the Court has applied its
mind to and analysed tﬁé provisions of that particular Act.”

25\£\C3397qkﬁquLu ,
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The second issuéiraised in thié application is of
great importance. There ére numerous enactments
under which Govt, sérvanfs are vested with powers
of quasi-judicial_natﬁre. These enactments contain
an immunity clause also.éThe question arises
whether these authorities enjoy complete immunity
from legal proceedings, including departmental
proceedingé, in respect Qf matters decided by them
in performance of their qUasi-judicial‘functions. "
This issue has been considered in detail by Supreme
Court in S.Govinda Menon'v, Union of India, AIR

1967 SC 1274 and held that if there was prima facie

material for showing regﬁle5§ne§§ or misconduct

on the part of the appellant in the discharge of

of his official duty, Govt. was entitled to institute
disciplinary proceedings. However, there was no
indemnity clause containéd in Madras Hindu Religious'
and Endowments Act,1951 whereunder the appellant
(Commissioner) was vested with the quasi-judicial
functions. Therefore we may discuss the issue with
reference to immunity cléuse. However, before we
proceed to examine the i;sue'it may be mentioned
that even judicial officérs to whom protection of
considefabiy higﬁér orde? is available,are also

not immune from departme%tal proceedings. The
combined effect of the judicial officers(Protection)

Act,1850 and the Judges(Protection)Act,1985 is that

a Judge or any person acting judicially cannot be
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sued in any civil Coqrt for any act done or ordered
to be done by him in the dischargelof his quasi=-
judicial duties. Theré is, however, no bar to
departmental prodeedings being initiated against

such a_person in accofdance with law. There are

many reporﬁed cases invwhich disciplinary proceedings
for misconduct has been initiated against meﬁbers

of subordinate judiciaty in the exercise of their
judicial functions in %ccordance with relevant

rules. Rajasthan High Court in Bhagwat Swaroop v.

State of Rajasthan,(1978)1 SLR 835 held as follows i-

"But where a Magistrate, while exercising
his judicial discretion, acted upon in -
sufficient material or if it is found that
further evidence of substantial nature was
necessary before a search warrant under
Section 100 of Code of Criminal Procedure
could have been issued in a particular
case, the same could not amount to mis-
conduct and it could hardly be a matter
for taking disciplinary action unless it
is alleged and proved that the conduct of
the Magistrate, while exercising his judi-
cial discretion, was of a nature not
befitting the dignity of his office or
where he was actuated by malice and it is
found that a particular order was the
result of malafide conduct on the part
of the Magistrate."

In this light we may examine the immunity clause
and the validity of action of disciplinary authority

in the instant case.

9. Section 40 of the Ceiling Act reads as

under -

"No suit or other legal proceedings shall
* ’lo/-
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lie against the Government or any
officer of the Government in respect of
anything which is in good faith or
intended to be done by or under this
Act."

The word "Good faith" has been defined in Section
3(22) of the Central General Clauses Act as well

as under Section 4(17) of the Uttar Pradesh General
Clauses Act as follows:-

"A thing shall be deemed to be done in
"good faith" where it is in fact done
honestly, whether it is done negligently
or not" ‘

The Supreme Court has explained the legal meaﬁing

of the word ‘honestly' in the case of Bhilwandi &
Nizémpur Muncipality vs. Kailash Sizing Works,

AIR 1975 SC 529 by relying on the version of Lord
Blackburn, in Jones v. Gordon{(1877) 2 App Cas 616
and has distinguished betWeeh the case of a person
who is honestly blundering and careless and the
case of a person who has acted not honestly. It was
stated that an authority is not acting honestly
where an authority has suspicion that there is
something wrohg and does not make further enquiries.
Being aware of possible harm to others and acting
inspite thereof, is acting with reckless disregard
of consequencesy It is worse than negligence, for
negligent action is that, the consequences of which,
the law presumes to be present in'the mind of
negligent person, which actually it was there or
not. This legal presumption is drawn through thre

S .11/-
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well known hypothetical reasonable man. "Reckless
disregard of cbnsequences and malafides stand equal,
where the actuai state of mihd of thg actor is
relevant. This is so in the eye of law, even if
there might be variations in the degree of moral
reproach deserved by recklessness and mélafides."
Thus the protection available to the public servant
while discharging judicial/quasi judicial is that
no action can be taken against him for discharge
! ; of his quasi=judicial funﬁtions if the same have
| been discharged in good faith. Action can be initiated
against him only if lack of good faith i.e.
dishonesty or deliberate négligence is prima=facie
shown to have been discovefed against him by the
g a Disciplinary Authority whefher the State Government
or Central Government, In other words it would mean
. that if the provisions of fhe act or rules have been
disregarded by a public servant while discharging
his judicial functions whicﬁ‘has resulted in an
erroneous judgment or order the correctness or
1 legality of the decision can be challenged by way
" of appeal or revision under the relevant provisions
‘}of the act. Then if a public servant is merely
guilty of negligence, he will be entitled to
-protection under the immunity clause. But if
there is prima facie evidence of lack of integrity

or recklessness in the discharge of duties, be becomes

L2 Qe = vt —
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exposed to departmental:action.

10. In the light of the above legal position
we may examine action of the disciplinary authority
in the instant case to find out whether prima facie
evidence has been discoveéed to establish that the
applicant acted with obliéue motive/dishonestly or
recklessly in utter disregard of consequences to be
able to attribute malafide% to him. Unless the
disciplinary authority/Stafe Govt. has taken up
such an exercise, the action is liable to be struck
down not only as arbitrary Sui against the provision
of law. In the instant caseka general enquiry was

concducted in relation to some districts of the State

~about the working of 6ompetent authorities under
Ceiling Act as a result of which a general report
‘was submitted holding that rules/law and guidelines

‘issued by Govt. from time to time were not followed.

The question is whether departﬁental action can be
initiated against the‘applicant_only on the ground
fhat rules or provisions of thelaét were disregarded
or that he was gquilty of inactién. In case the rules
of provisions of the act were disregardéd, such an
ac£ion could be questioned in appeal u/s 33 or in
revision u/s 34 of the Act. Purfher, if the applicant
waé negligent, he was entitled to protection under

the immunity clause., He can be departmentally dealt

~with only if his act or omission is such as to

m%}?‘—uﬂL . .l3/_
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reflect on his integrity or recklessness or was the
result of deliberate negligence on his part. The
enquiry officer of vigilance establishment has failed
to take account of this legal éspect. The report of
vigilance establishment merely indicates that the
competent authorities in KAVAL towns of Uttar Pradesh
have failed to act deligently which has resulted in
loss to Govt. and consequent benefit to landholders.
In turn, the Govt. has proaéeded to initiate action.
against one of them i.e. the applicant. \Even the
stateééﬁt of imputation accompanying articles of
charge does not furnish prima-facie material to the
effect that the applicant was guilty of dishonesty
or recklessness. It is only in such cases that the
immunity clause comes into play a'nd action of Govt,
'
liable to be struck down as being violati@% of the
statutory provision. Charge No,l and the statement
of imputation 8ccompanying it Qery well illustrates
the nature .of allegations and evidence in support
thereof. Charge No.l runs like this. 'while posted
as Competent Authority at Varanasi you did not act
with due care and caution iﬁ as much as you féiled
to order survey & submit report to Govt. u/s 20 of
the Act in pursuance of statement filed by Ramesh
Chandra Dey, Managing Director & Partners of Standard
Machine Bricks & Tiles Co.Ltd. claiming utilisation
of 30.11 acres of land for industrial purpose.'
The scheme of the act as mentioned above was to the

effect that after receipt of statement u/s 6, “the
e Crpvmeni .14/
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On

u/s. 20 :
/ 2V of the Act, The basis of charge No,1 is that

he 3 i i |
t lleged omission was maiicious. HOWGVGI‘ the
’

evidence proposed to establfgh the charge does not

| mention facts, constituting dishonesty or deliberate

- negligence. The evidence in shpport of charge No,l
:consists only about the fact that Statement ufs 6

lwas filed and thereafter no éétion was taken as
t;equired under the provisions ?f the act, Thus it
ﬁerely seeks to establish omiséion on the part of
éompetent authority. The factszconstituting deliberate

qegligence have not been brough%'out either because

the same did not exist or the vigilance of ficer was
unable to dig them out. In such a situation the

a@tion of the disciplinary authérity will be liable
to be stfuck down. The protectioh clause in the act

inuquestion or for that matter ih any other statute

does make it obligatory on the part of the disciplinary

LN : ]
QI ma facie facts consti=

Lﬁowdiscover and establish pri

rate negligence pefore it can

tuting malice OT delibe

te disciplinary;proceedings against

prOceed to initia
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a public servant whose actions are sought to be
protected by act of legislature or Parliament.

It is not sufficient that State's police or wvigilance
agency in a general manner concludes malafides without
there being specific méterial of malice or deliberate
negligence as required by immunity clause. In the
circumstances we have no . other option but to quash
the charge memo with liberty to Govt. to allege

and furnish prima-fa&ie evidence of malafides in
support of the allegations in the charge memo W¢for

initiating departmental action against the applicant.

11, The impugned orders of suspension and
chargesheet in the insfant case have been challehged
also on the ground tha£ the acts of omission and
comnission alleged to ﬁave been committedAby the
applicant relate to the period prior to his
induction in Indian Administrative Service.
Tharefore, it has been urged yxzzs that the
chargesheet issued in exercise of powers in

sub rule (1)(a) of Rule 3 of All India Civil

Services(Discipline and Appeal )Rules 1965 is bad in

law, The said rule reads as under:= -

"3, Suspension --(1) If, having regard
to the circumstances in any case and,
where articles of charge have been drawn
up, the nature of charges, the Government
of a State or the Central Government, as
the case may be, is satisfied that it is
necessary or-desirable to place under

+
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suspension a member of the Service,against
whom disciplinary proceedings are contem-
plated or are pending that Government may--

(a) if the member of the Service is serving
under that Government, pass an order placing
him under suspension, or

{b) if the member of the Service is serving
under another Government request that Govern-
ment to place him under suspension

pending the conclusion of the disciplinary
proceedings and the passing of the final
order in the case."

It has been contended on behalf of the applicant that
the suspension order was passed on 17-1=1990 while
chargesheet was issued on 28=-2-1990 and consequently

it is obvious that the suspension order was passed

before the articles of charges were actually drawn,

There is no dbout that the disciplinary authority can
initiate action against an officer of IAS under Rule 7

of the All India Civil Services{Discipline and Appeal)

- Rules, 1965 for acts of omission and commission

committed before he was inducted in the Indian

Administrative Service. Therefore, it is urged that

-chargesheet issued under Bué 3 was without authority

‘because it deals with the misconduct of an officer

as a member of IAS as well as for the reason that the

order of suspension was passed without actually
drawing the articles of charges. We agree to the

D Mg .
extent that there was &9£v1olatlon of Rule 3 of All
India Services Conduct Rules. The misconduct, if any,

relates to the period when the applicant was member of

State Civil service. Therefore, the charge memo is

liable to0 be struck down on this ground as well.

DD e 17/
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12, We may also deal with the last and the
least important point réisedby the applicant.
In the instant case theiinquiry zwas made by the
State Government throughaits Vigilahce Agency. The
applicant has assailed the right of the State
Government to get an enqdiry conducted by the
Vigilance Establishment o% the basis of provisions
of the Vigilance Establishment Act 1965. We have
carefully gone through the provisions of the
Vigilance Establishment Act 1965 but failed to
discover lack of authoritylon the part of the

.
State Government to use the Vigilance Agency for
holding such an enquiry. Ifiis, however, true that
the vigilance enquiry was o% a general nature and
the Vigilance Officer faileé'to discover prima-facie
material to establish lack 0% good faith. The Enquiry
Officer merely concluded ﬁé%Jmalafides on fhe part
of the applicanf without bringing on record necessary

{

material to establish the same. However, there is
no reason for us to say that Fhe State Government
cannot use the.Vigilance Agency or any other agency
to hold a preliminary enquiry, if it so desires. In
any case, there was no want o% authority in the

, \
State Government to use the Vfgilance Agency to
make a preliminary enquiry in %he instant case. We

are of the opinion that the plea raised by the applicant

is misconceived.

In the result,we hold that the impugned order

dated 17-1~1990(Annexure-1) and charge memo dated

D o ..lii]ll
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28-2-1990(Annexure CA=2 of the counter affidavit)

are liable_to be quashed. We,accordingly, quash the

iﬁpuénedlord;r of suspengion and the chargememo,
é'waqur;'it wili remain open to the State Govern-
Ll ~ ment to initiate departmental ac.tion in the light
of the observation made by us in the body of the

judgment and in accordance with the rules on the

subject. The partids will bear their own cost.

\
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| (D.K.AGRAVAL) (B.C.MATHUR )
Member(J) : Vice~-Chairman



