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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ALLAHABAD BENCH AT LUCKHOW

Dated the 7th day of Octobsr, 1 9 8 8

N

Present

)

THE  HON'BLE MR. JUSTICE K.S.PUTTASWAMY  VICE CHAIRI AN
' THE HON'BLE MR. AJAY JOHRI .. MEMBER (A)

0.A. NO. 567 OF 1987(L)

S.K.LALL | . ~ Applicant
evS.- L o
UNION OF INDIA oo | Respondent.

Apniication coming on for hearim to-day,

Hon'ble Vice Chairman made the following:

CRBER

This is an application mads by the appli~-

cant under Section 19 of the Administrative Tribunals

" Act, 1985 (Act).

2, Shri S.,K.Lall, the applicant before us,

‘who commenced his carser on 15-12-1948 in the

Incom§~Tax Department -as an Income Tax Officer,

secured all promotions legitimately dué»te him

“and has retired from serwiéa on 31-7-1979 as

Commissioner of Income Tax.

3. Unhen



e

.{.P’\‘r\/,

Rs.100/~ p.m. as DAR. Since this fixation was disadvanta-

s
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\ 3. When the spplicant retired from service,

he was drawing a substaﬁﬁive pay of Rs.2,750/- in

the then time scale of Rs.z,sob - 2,750/~ in addi-
tion to other emoluments adnissible under the Rules
and Orders regulating them. On his retirement from
service, his basic pension had been fixed at-Rs.1,21U/—
per month, with which he has no grievance. Hisbgrie-(

vance is confined only to the fixation of Graded Dear-

" ness Relief (Pension Relief) (DAR) sanctioned to the

pensioners by Government in its Cffice Memor andim
No.19(4)-EV/79, dated 25-5-1979(Annexure-B). In

terms of this Memorandum, the applicant was sanctioned

geous, the applicant and several others similarly affec- '
‘ ’ -4

-

ted moved the Gouernmeat'to modify the same and malta

it applicable even to those that had‘fetired in betueen
30-4-1979 and_ 30-1-1982 and thas extend him a higher

DAR of ! Rs«200/- p.m. On their representations, Govarn~
ment by its Order N0.38/9/86-P & PU, dated é-a-1986
(Annexure-a) accepted the same, houever ulth a rider

that financial bensfits shall be extended from 1-4-1986,

" . which has been further modified to be effective from

1-1-1986,

‘4. The applicant's grievance is limited to the
rider attached in this order, namely, that the financial
benefits of the enhanced Pension Relief of Re.200/-per
month, as against Rs,100/~-, he uwas earlier allowed, should

be paid only from 1-4-1986, later modified as from 1-1-1986.

.In,
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In other words, the applicant claims that on the
very terms of the orders made by Government on

25-5-1979 and 8-8-1986, which should be read as

.raally one order, the enhanced Psnsion Relief of

Re.200/- p.m. should bs mads available to him from
1-8-1979 to 31-12-1985, The repeated repiasenta?‘
tions madd'in that bshalf by the applicant bsfore
Governmenf, was rejected by Government on 21-5-1987

(Annexure~G). Hence, this application.

5, In their feply, the respondents have
assarted that Financiai benefits are conyenticnally
extended prospectively and not retrospectively and
on th;tvprihciple, the rider attachpd was legal and
valid, o

6. Shri S.K;Lall, appliﬁant in person, cohtends
that the rider attached by Government in its Order
dated 8-8-1986 :eally daafeating‘the weyy p;incipla T~
accepted by it,is atbitraiy, iréational and is

violative of Articles 14 and 16 of the Constitution.

- In supoort of his contention, Shri Lall strongly

relies on the ruling'of_tha Supreme Court, in 0;5.

MAKARA & ORS. -ys.- UNION OF INDIA'[f§83(1) S.L,3.,

1317. o - |

| 7. Shri V.K.Chaudhari, learned Counsel for

the rsspondgnts, refuting the écntention of Shri Lally‘  ¥\

sought to support the order of Government. In support

~of his contention, Shri Chaudhari strongly relies on

the ruling of the Supreme Court, in ALL INDIA PENSIONERS

ASSOCIATION vs. UNION OF INDIA/T1986(3) 5L3,4667.

. ~ 8.In



8. In its order dated 25~5-1979, Government
evolved and laid down guidelines for treatment of
a portion of the Dearness-hllowanbe as pay, for
pﬁrposes of retirement benefits.  Clause~-4 of this
order, which is releuént-?or 6ur,purpose, reads
thus: \

"4, Persons who retired on or after 306th
September, 1987 but not later than the
30th April, 1979 will have an option to
choose either of the two alternatives
below:

a) to have their pension and DCR Gratuity
calculated on their pay excluding the
slement of Dearness Pay as indicated
in para 2 above in accordance with the
rules in force on 30-8-1977, and get
graded relief on pension to the full
extent admissible from time to time;

OR

b) to have their pension and DCR Gratuity
recalculated after taking into account
the element of dearmess pay. In such
cases, the first four instalments of
graded relief sanctioned upto the average
index level 272 will not be admissible;
thede pensioners will be entitled only.
to the instalments of graded relief
sancticed beyond the avarage: index
level 272.

The option will have to be exercised
by 31-12-79. The option once exercised
will be final., In cases where the
retired Government servant has died
befors exercising an cption the Head
of Office will, on an application made
to him, calculate the pension and death-
cum-retirement gratuity on the sxisting
basis as well as on the basis of merged
portion of dearmess allowance, and allow
the more advantageous of the two to the
persons entitled to recsive the balance
under CCS(Pension) Rules,1972. Those
fail to exercise the ootion or make an .
- application(in the case of death of a
pensioner) within the stipulated period
will be governed by para 4(b) above."

As this clause did not give relief to the applicaniz h
' ' J . ey 5
and others, who had retired from 30-4-1979 to 30-1-1982,

'they represented
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> @
represented to Government to extend the benefits

of’ that order for those who had retired during

the said period also. On an examination of those

iepresenhatians,'Gowernment in its order,dated

3-8-1986 very rightly accepted the same. Paras 2

and 3 of this order which are relswant, read thus:

- 12, The Govt.have been receiwing repre-
sentations from Officers who retired
after 30-4-1979 and who have not been
permitted to exercise option as men-
tioned in foregoing paragraph stating
that they have baen placed at a dis=~
advantage compared to the officers who
" retired on or after 30-9-1377 but not
later than 30-4-1979 in as much as they
" were neither allowed to exarcise option
nor granted the graded relief upto
average indéx level 272, According to
them the officers im receipt of pay
Rs.2158/~ and above were either enti-
tled to reduced rates of dearness allou=
ance, by way of adjustment, or no dear~
- ness allowanoe at all with reference to
index lewel 272, but they were alilowed
only graded relief(Dearness reiief)
sanctioned beyond the awerage- index
level 272, The Government has recon-
sidered the matter and keeping in wiew
the hardship caused to such offigers,
the President is pleased to decide that
Government Servants drawing pay of
Rs«2,518 or above who retired after
© 30-4-1979 but not later than 30-1-1982,
may be allowed an option on the lines of
paragraph 4 of the Ministry of Finance
0.M. N0.,19(4)~E/79 dated 25-5-1979. The
option may also be exercised by those
Government servants drawing pay of
Rs.2,158 or above who retired bestween
31-1-1982 and 30-5-~1985 and who had
opted for paragraph 4(33 of the Ministry
of Finance 0,M,No.F,1(3)E/82 dated 8-4-1382.
The option will have to be exercised within
a period of six months from the date of issuse
of these orders. The option once exsrcised
~shall be final., These persons who fail to
axercise an option withinm the stipulated
period will continue to receive pension
- ' and




and graded reliaf P)accoraamce with
the exxstlng oraers

7 3. Where the option is in favaur
of para 4(a) of the 0.5, oatea 25-5-1979,
the pension DCRG and gradea relief will
be rewisad. The revxsxen will be from
1-4-1986.%
On the prineiple accepted here, the applicant has nd
grievance and his griavancetis limitted to the last
sentence occurring in para-3 to the effect, "The

revision will be from 1-4-1986" later modified from

1-1-1986."

9, The tuo orders made by Government, which should

" be raéd as ong ordér, really accept the claim of tha

applicant and others similarly situated pensioners,

- makes tkis position crystal clear. But, Government

having r;ghtly accepted their claim, had somewhat
niggardly denied the same by addlng a rider that the.
benefit 0? revxsion uiil'be effactlue only from '
1-4~1986, uhfﬁﬁ/later modlfied as from 1-1-1986.

e meed hardly say that there is no logic or reason

for the same. In a way, the rider sets at naught

'mhat is rightly accepted by Government anﬁ'is sel?— -

‘contradictory.

10. In its later order, Govaxnmentvwas remedying
the lnjuStlce occasxoned to those who had retired from
30-4-1979 to 36-1 1982. When so doxng, it cannot deny

the flnancial benefits floulng from the same, which is

only Logical and is consequenml. Ev@n gtnwwe’ c

be
nefit 9iven was 4 drop in th
8 g
0an
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been extended to all without any rider. The
rider imposed bywﬁovennment is ir:atianal, arbi~

tréry and is even unjust,

11, In Makaré's case,vthe'suprame Court

dealing with the scheme of extending Liberalised

‘Pension Rules, which came into force from 1-4-1979

only to those who had retired on and from that date

had exhaustively examiaed.the legal position and

had fuled that picking a date for extenéion of reliefs

to pensioners was violative of Articles 14 and 16 of
the Constitution., e are of the viam»that on the

very principles enunciated in Nakara's case, the

rider added by'Goverhmeat is violative of Article 14

of the Constitution and is liable to be struck down

and appropriate directions issued to Government.

12. In All India ?énsioners Associations'
case, the Supreme Court did not depart from the

orinciples enunciated in Makara's case and ruled

" that it did not apply to gases of "one time payment®

like death-cum-retirement gratuity. But, that is
not the position in the present case. 0n the other
hand, the claim of the gpplicant is for a component

of monthly pension that accruss and becomes payable

‘every month and is not a "one time payment". Hence,

the ratio in The All India Pensioners Associations’

case does not bear on the point .

13. In his application, Shri Lall had ciaimed
interest on the delayed payments. Byt at the hearing,

Sri
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Spi Lall did not rightly press the sane. We,

' thépéfnre, reject the claim of thg applicant

for payment cf interest.

14. On the foregoing discussions, we hold
that the last—sentence occurring in para-3 of
the order dated'8~8-1986,Ahamely;'"The revision

will be from 1-4-1986" is liable to be struck

doun and appropriate direction issued to Gowern-

ment in that behalf. ‘On this conclusion, we can

only direct Geovernment to extend the benefit of
our order o the applicant only and not others

who are not before us. But; we do Hope'and trust

‘that Government itself will extend this benefit

to all others who are similarly situafea, avoiding

all wnnecessary litigations before Courts and

Tribunals..

15. In the light of our above aiscussion,

we make the following orders and directiors :

(i) We strike doun the last sentence of
~para-3 of the Order dated 8-8-1986
of Government (Annexure-0), which
reads thus:
"The revision will be from

1-4-1986" later modified
to 1-1-1986, :

(ii)We direct the respondents to make
available the difference of arrears
of Pénsimnkﬁélief at the Rs.100 per
month, to the applicant, from 1-8-1979 .
to 31-12-1985 with all such expeditien

as



as ishpossibla in the circumstances
of the case and in any event, on or
before 31-12-1988 and regulate the
payments thersafter on that basis.

16, Application is allowed. But, in the
circumstances of the case, we direct the parties

to bear their oun costs.

17. Let this order be communicated to all

the parties uithin ten days from to-day.

¢

YJAY JOHRI  (K.5.PUTTASWAMY) ﬁ\ypﬁl‘? |

(
MEMBER(A). ' VICE CHAIRMARN.
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