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L . A .  Mo . 29  OF 199C  (L )

i h r i  J . Z .  Hai  .....
Union  of Inaia  & Others

Apr'l icant

■leoponrients

Hon.  Hr .  3u^iticG U . C .  -iriuaitdua, i.Ci, 

Hen. Hr .  A . B .  G o r t h i ,  Rember (A)

( " y  rion.Hr.  J u s t ic e  U .Z .-ir’ ivastEUi  , l/.C . )

The apr^licant uf j a p r o i n t c d  Lcucr  J i u i s i o n  

Clerk by Comnandant 11 on 7-1'3-1976 a g a in s t

an e x is t in ' !  vacancy  at C a la p a h ^r ,  J a r j c e l i n g .

He ua3 transFc-rred to Luckncu  in 1 983  uhen the e n t ir e  

3 1 a F f \jzi s s h i f t e d  From D a r je e l i n g  to L uck no u .  Cn 

3-1Q-19B4 he ua3 reui ;rted to Louer J i u i s i o n  r;3 > i. > nt 

a lthough  he uas promoted to the  h ighe r  g r ad e .  The 

a p p l i c a n t ' s  u iFe  diuc  on 23-1-1 978  l e a v i n g  behind  

tuo c h i l d r e n .  He marriec. r.gain in the yaar 19C1 but the second  

u iF e  al-io d ie d  a F t ir  p rolonged  i l l n e s s  on 27-1C-1983 . 

ihe a p p l i c a n t ' s  mother uho u3-i loo king  aFter  the c h i l d r e n  

also  died  one the seconn son became a u ictim  oF 

e p ls p t i c  F i t s .  T h ereFore ,  there  uas no aged  member in 

t h e  Family  to look aFter  hio s o n .  3'o the a p p l i c a n t  

s ta y e d  back in D a r j e e l i n g  for lo n g e r  p er io d  to h o s p i t a l i s e  

dnd look a f t e r  his  son,For u h i c h ,a c c o r d i n g  to t h e  a p p l i c a n t ,  

he s e n t  p e r i o d i c a l  a p p l i c a t i o n s  From his aodre^s  .

T h e r e a f t e r  on 23-8-19B7 a c h ar g e  sheet  uas served  upon
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the applicant by .le3ponaent 'io .3 ,  g h o , according to him, 

is not the competent authority to charge sheet him.

The charge  l e v e l l e d  a g a in s t  him reg ard in g  his  long

ab s e n c e  from d u t y .  The Enquiry O f f i c e r  s u bm itted  his 

report  only  a f t e r  s e n d i n g  telegram  in this  b e h a l f ,  

i h u s , ac c orc in g  to the  a c p l i c ^ n t ,  no op ' o r t u n i t y  uas 

g iv e n  to h im .  It  appeara  that tne  thz 5'5c ip l in rry  

aut iority a f t e r  h o l d i n g  an encuiry  through inq u ir y  

C f f i c e r  passed  an order  dated 22-3-1 3E9 r e t i r i n g  the 

a p p l i c a n t  c o m p u l s o r i l y ,

2 .  .'bu the  a p p l i c a n t  has come b e fo r e  the Tribunal

a g a in s t  r e t i r i n g  the  a p p l i c a n t  co m p u ls o r ily .  ihe 

respondents  s t a t e d  that more than on?  o p 'o r t u n i c y  uss 

g iven  to the  a p p l i c a n t .  It  was a l s o  by lha

responLenta  th a t  the a " ' l i c a n t  is habiLu-'l obsentee  

from duty ana once he uas p e n a l i s e d  by s t o p / i n g  3 increments 

for  rem aining  absent  for 167  d ay s ,  without  c um u lat ive  

e f f e c t .  It uas also  incorporaLed  in records that  h: uas 

absent  rc . duty from 24-11-84 to 19- 11-f ' ’ , According 

to the  e r- l ic a n t  he has sent a p p l i c a t i o n  in t.iis regard  

due to his fam ily  t r o u b l e .  It uas s t a t e d  by thii r e s p o n d e n t :  

that  t h e  a p p l i c a n t  ua i p r e s e n t  fcr I c n i  curing  the 

enquiry  conducted  by i’a j . G e n ,  -^hri B h a t ia ,  'jho has subm itted  

his enquiry  report and t h e r e a f t e r  the .order uas a : .sed ,  

the enquiry  report has been p lac e d  on rr,cords. The 

s i g n a t u r e  of  *-he a r r l i c a n t  on enquiry  report s.icjs 

that t. h l i c a n t  has rcrusec  Lhl sa-ne, .n e  n^iSt ' / 'sencB 

o f  the  a r p l i c a n t  "or which he uas penal  is sci uas r 1 s o 

taken into c cns iaera  t ion ant t h r r e a f c  r f-. r f i n d in g  uas
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rocordeci. According  to the Enquiry  C f f i c e r ,  no u r i t ^ e n  

i tate p e nt  uas submitted  by him .  It  uaa intim ated  to 

the a p p l i c a n t  that  in c a ^ a  no u r i t t e n  Jtatetacnt is f i l e d ,  

exparte  enquiry  u i l l  te h o l d .  The a- r l ica n t  jc in G d  on 

duty cn 5-7-19B8 a f t s r  Jtb c b s e r c a  o? one year s ix  months 

a no 12 da ys ,

3  ̂ The e n t i r e  report  doe-'> not i , ! . i c a t e  that any

encuiry  us 3 h : l d  anc î nt: a p p l i c a n t  ua3 a^'iociateci w ith  

the  same .  ^iouhere it  uas s t a t e c  tnat  tne a r p l i c a n t  uas 

g iu e n  an o p p o rt u n ity  tc ao point  a d e fe n c e  a s s i s t a n t  

or to cross-exaraine any w i t n e s s . ihe rccords uhich  are  

produced  b e f o r e  u^ doj>^ not >hou tn a t  eny o r a l  statement  

u :-5 recorded  or sny enquiry  proc b’eciin ha»^ taken  p l a c e  /  

in uh ich  the  a p p l i c a n t  uas p r e s e n t .  These  facts  make 

it a b un d en tly  c l e a r  th^t  the  ennuiry  uss not cond ucted  

in accord an ce  u ith  the r u l e s ,  T.'.o'jqH the a p p l i c a n t  sent  

telfcigrsm s t a t i n }  that tie  g r i t . e n  statement  fo llow s  ho 

uas nev/ur ^iven o o p o r tu n ity  3ubtnit his  w r it t e n

s ta to m c n t .  The d i s c i p l i n a r y  a u t h o r i t y  s h o u ld  have  w a ite d  

for the w r it t e n  statement of the  a - r l i c a n t  or s h o u ld  

have  askeo the a p p l i c a n t  as to M’lothpr  hs would f i l e  

w r i t t e n  statement  or n o t .  Lven i f  th( y r t i t t e n  stattm ent  

wai not f i l e d ,  -he d i s c i p l i n a r y  a u t h o r i t y  was not 

exonerated  from the r e s p o n s i b i l i t y  to hols  an enquiry  

and gi®e tne Enquiry O f f i c e r ’ s rerjort to the  a p p l i c a n t  

and ask for his  v e r s i o n  on the ?.ainc. .'.othing of the  sort  

'jas d o n e .  T h e r e f o r e ,  the e n a u ir y  was nothiag  but a 

sham e n q u ir y .  Acco ro ingly  ..'"-o cuni^hmt-nt g i u e n ,  

based  on such sham e n q u i r y ,  cannot be l e g a l  and  cannot 

s t a n d ,  I h e r e f o r e ,  the a p p l i c a t i o n  i-̂  a l lo w e d  and the
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order  of  compulsory  rrtirem ent  is quaiihed. Houeuer ,

it u i l l  be open for the  d i s c i p l i n a r y  a u t h o r i t y  to 

hold  an enquiry  in accordance  u ith  the lau g iv ing

the a p p l i c a n t  an o p p o r t u n ity  of b s i n ^  h e a r d .  The

a p p l i c a n t  a l s o  cannot escape  hi^  r e s p o n s i b i l i t y

a l t o g e t h e r ,  for the  p er io d  d u r in g  u ^ ic h  he has not

u o r k e d .  Though he u i l l  be deemed to be in serv/ice

d urin g  th is  p er io d  he u i l l  not be e n t i t l e d  to

L 

L
back-uages the s t a g e  of  his  compulsory

r e t i r e m K n t ^  i'io order  as to c o s t .

J r ----
^smber (A ) 'J Vic e-Cha irmsn

Oat ed 15 th A p r i ls 1 9 9 2 ,  L u c k n o u .

(tg k )


