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CENTRAL ADMINISTRATIVE TRIBUNAL <§§?i3
Circuit Bench at LUCKNOW
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Registration No.0.A. No, 459 of 1987
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Kashi Prasad cece Applicant
vs.

Union of India and ors .. Respondents

APRILSA X, ¢988

Hon' Mr. Ajay Johri, A.M.
Hon' Mr. D.K. Agrawal,J.M.

(By Hon' Mr. Ajay Johri, A.M. )

This is an application filed under section
19 of the Gemwza® Administrative Tribunal Act. 1985,
The applicant was working as Telephone Operator in the
Telephone Exchange at Sitapur and was compulsoryly
retired from service by azn order issued by the Divisional
Engineer, Telegraphs, Sitapur (Respondent No. 2) on
30-5-~1986. His appeal against the impugned order was
rejected by the Director, Telecam. Luéknow on 4-5-1987.
By this spplication, he is seeking relief that the
impugned order of punishment, as well as th%/gppellate
order, be declared illegal, in operative, null and veid,
and he should be deemed to be in continupus employment
of the respondents and entitled. to all usual service.
benefits. He has also prayed for awarding of the

cost of the application.

v’
2. The applicant who haéwjoined service in the

v @e,&wdmmt'
Posts andATelegraphqﬁas Telephone Operator on 1-3-1963,
was issued a charge sheet on 8-11-1971 while he was
working at Sultanpur, under Rule 14 of the Central
Civil Services (C.C.& A.) Rules, 1965. The allegation
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against him was that while he was working at Allahabad,

' during December, 1967 to June, 1968, he had submitted
8 false medical bills in the office of D.E.T. Allahabad
totalling to an amount of Rs.637/-. The charge against
him was that by this action, he has acted in violation
of Rule 3(i)(£?/é£~Central Civil Services (Conduct Rules),
1964. He denied the allegations on 17=-11-1971. According
to the applicant, before the charges were framed against -
him, the matter was investigated by the Central Bureau of
Investigation, who, recammended 3%% departmental action
against him. During the period from 17-11-1971 to 3-1-1981,
the. case did not progress;;rat all and no inquiry was
initiated, and the applicant continued tgyggrform his
duties nommally. On 3-1-1981 he was adviged of the
appointment of a Presenting Officer in his case. On
€-3-1981 he appeared before an Inquiry Officer at Lucknow,
where he pleaded not guilty to the charge. Thereafter,
the inquiry was held, witnesses were called and ultimately,b
he was served with an order on 31-5-1981, imposing the

punishment of campulsory retirement from service.

3. The applicant has challenged the punishment

and the appellate order on the grounds that the competent
authority, while issuing charge sheet has acted on the
recommendation of the Central Bureau of Investigation,
and the charge sheet has not been issued after the free
application of the mind. The essential ingredients

in imparting misconduct against the individua%,of any
ill-motive)were not present in the allegations; The
impugned punishment had been passed, disregarding the
Principle of Natural Justice, in as much as, he was

denied, the opportunity of production of his evidence, 3~
@/ and help of a representative. The charge only related &
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»allegei submission of false bills and not any

A

irresponsible attitute of the applicant, so as to
make him unworthy of confidence of the employer. There
was no evidence on record to show that the bills

Yy Acere
cgézever submitted in the office, nor there was any
proceeding or containing conduct of the applicant
regarding presentation of the bills, The defence
witnesses cited by him were not called. The disciplinary
proceedings have been un&uly prolonged for more than
15 years and he has already been punished with regard
to his crossing of efficiency bar in the year, 1982
and denial of increments and prﬂmétions, as a result
of the: pendency of this proceeding. The punishment
of compulsory retirement, over looks the provisions of
Fundamental Rules 56(j), because, he has oﬁly completed
23 years of service and cannot be retired under Rule
11 of C.C.S.(C.C.A.) Rules or Fundamental Rules. The
disciplinary gﬁpceedings were, as a result of malafide
and prejudicefl on the part of the Divisional Engineer,
Shri P.N; Srivastava. Shri H.S. Tuteja had been mentioned
as witness and copy of his report was not supplied to
the applicant. Only atested copies of his statements
were supplied lateron. The punishment order is a non
speaking order, The appellate order is also not a
speaking order, because, no reason has been recorded
for not allowing the applicant for producing his defence

witness, handwriting expert of his own choice. The

copies of the inquiry proceedings were not supplied

ggy///to him day by day.
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4.. In their reply to the application, the
respondents have said that the submission of medical
reimbursement claim supported by false cash memos implied
that the applicant had attempted to get money deceitfully
fram the Department. According to the respondents, the
matter was got investigated through the Central Bureau

of Investigation, but they have rejected the contention

of the applicant that the case was recommended for
departmental action by the C,B.I. merely on account of
lack of evidence. 1In regard éif£h§<Exaniner of questioned
document, whose name was not incﬁ;;ed in the list of
witnesses, the respondents statep that the report(epinion) of
the Examiner #ras relied on documents and it was amongst
the list of documents which were relied 2;'fer the issue
of the charge sheet, Subsequently, during the course of
inquiry, the Inquiry Officer had felt it necessary to
record the evidence of Shri H.S. Tuteja, the Examiner

of the questioned documents, but no objection was raised
by the applicant. The applicant had requested for
inspection of the documents on 14-7-82 and had also
submitted a list of documents and witnessés,which he wished
to produce and he was allowed the same on 29.4.83. In March,
1985, the applicant submitted two names of Handwriting

and finéz}e print experts, whom, he wanted to produce,

but his request for producing of his witnesses was not
agreed to. 1In regard to delay in completion  of
disciplinary proceedings, the respondents stand is that
though, there were some administrative delays, there was
also delay on account of the applicant, who had requested
for adjournment on six occasions. On account of the
pendency of the disciplinary proceedings against him,

i%y//;he applicant was also not considered for any promotion.
‘ 0005/-
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The respondents have also said that the applicant

was subsequently asked, whether, he would like to

cross examine any of the witnessés, but, he refused

to examine any of them, &en his request to cross

examine Shri Tuteja was also allowed, but,Ano

specific request was received from him. According

to the respondents, the report of Shri Tuteja was

very clear and was rot at all doubtful and therefore,

there was no need of any second opinion and that

was also one of the grounds that the applicant's

request for producing a second handwriting expert

of his own choice was rejected. It is also their

case that in view of the applicant's statement on

29-1-1986, wherein, he had clearly mentioned that

he did not wish to produce any document or witness

in defence or to cross examine any witness (Annexure-

CA-3 of the reply)j; it was not felt necessary to

summon any other witnesses. It is also the reSpondehts

case thét the charge sheet issued by the disciplinary
¥ oea0

authorities,ﬁafter giving due consideration to the

report submitted by the C.B.I., but the final decision

was arrived at only after the ingquiry was campleted,

and the contention of the applicant‘that the final

decision was influenced by the recommendation of

the C.B.I. is baseless. The allegati;g/made by the

applicant that there have been, illmotive is also

not correct. The fact remains that the applicant

submitted false medical bills totalling to an amount

of k. 637/- with forged prescription and essentiality

certificates and cash memos, which were 32 in number.

According to the respondents, the applicant was given
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full opportunity and he was allowed assistance

of defence counsel and the charge was proved against
him. The espondents have further maintained that

the order of the appellate authority has been given
after due consideration. It is also the respondents
case that the copies of daily proceedings were supplied
to the applicant either on the same day or in some
cases lateron, but, before the next date of hearing.

According to them, the departmental inguiries are

¥ ;-
@azz:;judicial in nature and the standard of proof

3y

of charges is only on prepon%gégg% of probability of
guilt.. .Adequate opportunity was given to the applicant
and his defence counsel and the type of punishment
awarded, is the decision of the disciplinary authority
which is based on the seriousness of the charge and the
other relevant factors. The appellate authority has
also agreed to the gquantum of this punishment. Therefore,
the applicant is not entitled to any relief.
5. We have heard the learned counsel for the
%9/£m¢£%wﬂ§3%mu%.&md/ito%vdmmwmwg 8 —
partiegé On hehalf of the applicant the contentions
raised before us were that the xtion was taken under
the direction of the C.B.I. omg@, therefore, according
to the learned counsel for the applicant, the entire
inquiry proceedings were influenced by this report.
It was also contended by the learned counsel that
Shri Tutéja was not mentioned as a witness and a copy
of the opinion given by him in regard to the signatures
on the bills was not given to the applicant. He was
also denied the right to examine Shri Tuteja, and
he was denied production of the witnesses which he had
named in regard to the guestion of his signatures,

It was also one of the contentions that the applicant

ceol/~




had been denied access to the records and
W
justice had already suffered becafse of the long

prelongation of the inquiry proceedings, where the

charge sheet was given in 1971 and the proceedings
B
were completed in 1?3?, Bhe QRurned Roanpssl r

‘&
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g@ireen On the other hand the submissions made

by the learned counsel for the respondents, were

that there has been no denial of opportunity to the
applicant and the malafide alleged by the applicant
against Shri Srivastava, the Divisional Engineer,
have not been preved, and that the entire proceedings
are based on evidence which have been adduced during
the course of inquiry and with the help of the.relied
on documents., It was further submitted that the
Tribunal could only go into the illegality of the
proceedingg, but could not apraise evidence which

was producedbefore the Inquiry Officer. According
to the learned counsel for the respondents, no

high degree of proof is required in a departmental
ingquiry and the degree of proof cannot be equated

to the proof required in the criminal case. In view

of the fact that adequate opportunity has been given

to the applicant, there was nothing wrong in the orders.

On behalf of the applicant a request was also made

by the learned counsel, that the punishment impcsed

on the applicant was too excessive, .specially in the
¢ lka) 3y

background&x he has kB2 denied the fact that he ever

submitted the bills and the f act of the submission

of the bill has not been proved by any documentary

evidence;
00008/"



6. Rule 14 of the Central Civil Services (Classifi-
cation, Contcol and Appeal) Rules lays down the procedure
for imposing major penalty. In para 14(3) it is said that
"wher it is proposed to hold an enquiry against a Govern-
ment servant under this rule and xule 15, the disciplinary
authoricy shall draw up or cause to @ drawn up the substance
of thke imputations of misconduct or misobetaviour, a statement
of the imputation of miscnduct or misbehaviour in support
which
of a charge/shall contain a statement of relevant facts
and a list of documents by which, and a list of witnesses
by whom, the articles of charge are proposed to be sustained,
Tre government servant is theceafter requireito suomit
within such time,as may be specified, a written statement
of defence. In this case we do not find that there has been
any violation of thése rules in the issue of tle charge-sheet.
The applicant was also allowed the assistance of his defence
counsel. We also find that he was allowed inspection of the
felled on documents and there is nothing indicated any where
that this cpportunity was denied to him. As far as the list
of witnesses to be examined on behalf of the applicant is
concerned, the applicant's case is that the Finger Print
v
BExpertg,whom he wanted to bring as witnesses, ”e:e not allow=-
ed by the Enguiry Officer to be sumronad, wzh, re is
no povision in the rules by wich the snguiry Officer can
deny the permission to the delinquent in regard to produce-
tion of the witnesses that he may like to be heard on his
e
behalf, In our opinion the advice(smaaﬂﬁmﬂﬁ by the examiner
0f guestioned documents, Sri Tuteja was in tre nature of an
expert advice bscause he belonged to lthe organisation which
- 4
adviges on the subject and such advice cannoé ve subjected
Lo re—agéqgsal by another person belonging to somzygﬁb Fa %

organisation, It is not the applicant's case that, 1nAc=se tifore

Y wed
a opinion kg&given by an expert,what re wanted was a review
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of the opinion by a 1argerAexpertSbu@q. ~he opinion expressed
by one exXpert cannot ® a subject of appeal to pe decided
by another expert. In this background tle rejection of the
recuast ¢f the applicant to summon his witnesses, who were
finger print experts cannot be said to be denial of an
opportunity to the applicant. Thex wuld have been a case

i, bLGJ}‘;/
had fhe requested/for a review of the opinion by a larger

body, but this he hnad evidently noc done.

7. Tre contention raised befcre us by the lsarned
. . %7 . -
counsel for the applicant @& that the enguiry proceedirgs

were influenced by the reporct of CBI, does also)in our
opini on7not sus ainad. In matters in which a Department has
no concrol and in which it cannot summon private wi tn2sses

= s
PR
the investigations whder normally handed over to C3I and

there are two urses open when such investigations are done
by CBI, one is that they may prosecute the delinquent

3~ th oller ¥~
themselves and,A&anmdhw that they may submit the report
to the Department for taking action deprimentally. It has
been seen that generally cases prosecuted in courts take a
longer time for settlement than cases which are dealt with
departmentally and which czn be decided in a dwerter time,
though in the applicant's case it was only after nearly
10 years after the issue of charge-sheet in 1371 that the
enquiry actually started. In the enguiry procesdings witnesses
were exXamined departmentally, thouch the presenting officer
was from CBI and there was nothing wrong in this process.
8. We have also seen in the reply submitted by the

3

respondents as well as in his own admission eixmbmden that
the applicant was allowed to cross examine Sri Tuteja, but

on the day 3ri Tuteja's evidence was taken the aypl;c nt
€ he wag nol precend
was represented by his defence @ uns e76 who did not cross-

examine 3ri Tuteja andlater on when the applicant’'s reg:s;t

was allowed no further spedific request was :eceived,gué‘&t



is evident that the applicant had after raising the issue
of cross-exazmining Sri Tuteia not followed it up to its
ligcal conclusion. As a mat.er ¢of fact on 29.4.1983 the
Enquiry Officer had prmitted the applicant the production
of the additional witnesses and the reguest for inspection
of certain documents listed in his letter of 14.7.19382, The
applicant had also bubmitted his own doauments on 25.7.1385
and & was permitted to submit the remaining defence docu-
ments by 9.8,1985,
9. We have also seen the order dated 30.5.1986
which is the punishment order as well as the findings of
the Enquiry Officer daled 15.4.1986, though there is a
reference to the fact tbat’tﬁi§ case was handed over to C2l
for investigation;:;igqfﬁgggiggmpleted on 31,8.1971 there
is nothing to indicate that there was any influence in
arriving at the findings on account of the report g%mitted
by CBI, In the assessment of evidence?a reliance was placed
on the report submitted by the Assistant Government
Examiner .of questioned documents, Caleutta. The enquiry
officer had also considered the documents submitted by the
applicant and the allegation made by the applicant against
PeMe Srivastava in regard to manipulation of the case,
10, In the appeal filed by the applicant the main
contention raised by him before the appellate authority
T\ ad
were e&im the delay in.holding of tﬁg enquiry)ég/the fact
that he never submittzd the billsé}%% the office as it was
not suppocted by any receipt, registers, e tc. The applicant
had also raised the issue that the date on the bills was
106,6.,1968 while the case was handed over to CBI in April,
' o 2 and ww
1970 afteéyimiam% “a!_;oout: two years wﬁnm;&m payment
against the claimaé By this the applicant &ag tiied to
?g////support his case that the bills were never submitted by
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him. He had also raised the issuev that even then DET, Sri Srivastava,
3 fowes

could not prove how he came to A@MB&S these bills. He had also
raised the issue of AGEQD, Calcutta, Sri Tuteja, and various other
issues which have been now raised before us. The appéal was consider-
ed by the appellate authority and he has given his opinion on the
various aspects raised in the appealv and thereafter he rejected the
appeal. In our opinion it cannot be said that the punishment order
or the appellate order are non-speaking orders as all the questions
raised have been considered by the concerned authorities. In view
of this we feel that the applicant has not been able to establish
a case of denial or resonable opportunities to him in conducting
his case.

11. Reliance has been placed by the learned counsel for

the applicant on the following cases :

(a) Ananda Bazar Patrika (P) Ltd. v. Their

Employees (AIR 1954 SC 339) in regard to the refusal
to examine a witness and its effect. In this case the
Hon'ble Supreme Court had observed that there was
no doubt that at a domestic enquiry it is competent
to the enquiry officer to refuse to examine a witness
if he bona fide comes to the conclusion that the said
witness would be irrelevant or immaterial. But if the
refusal appears to be the result of the desire on the
part of the enquiry officer to deprive the charged person
of an opportunity to establish innocence that of course
would be a serious matter. Ve have already said that
one expert cannot be pitted against another and so

2 anole? 5
the request of the applicant to call # finger pyint
expert was illconceived, This ratio, fherefore, does mnot

help the applicant.

(b) Jagdish Prasad Saxena v. State of Madhya

{y/ Bharat (AIR 1961 SC 1070) in regard to the importance
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of a departmental enquiry. In this case the Hon'ble
Supreme Court have observed that a departmental
enquiry’is not an empty formality. It is a serious proceed-
ing intended to give the officer concerned a cha::e
to meet the charge. How these observations help the
applicant is not ciear tov us ? In his case, there is no
doubt that preliminary investigations were entrusted
to CBl but thereafter a regular independent enquiry
was heldf 'KZ wed ?,q;en QC[—EQ“At Offﬂ”w B 'i%'n‘[//‘y"mﬁdf
12, The learned counsel for the respondents has rglied xa
on a catena of judgments to support his points. ‘They are on the
points whether E.O. can refuse to call a particular Yvitness, reappg(/isal
of evidence by Tribunals, degree of proof required in a depar.tmentai
enquiry, opportunity for examination given or not, powers of
disciplinary authority, allegations of mala fides, etc., non-supply
of copy of documents having no bearing -on charges or which is not -
relied upon by the inquiry officer to support charges (AIR 1988 SC
117, C. Tewari v. Union of India); reasonable bopportunity of showing
cause against dismissal - Enquiry Officer, disciplinary authority, &
appellate authority independently considering the material and holding
a person gﬁilty - No principle of natural justice violated (AIR 1970
SC 1255, State of Assam v. Mahendra Kumar); statement of Presid-
ing Officer to be taken as correct and attempt of delinquent officer
to frustrate‘ enquiry by raising technical objections - documents
summoned during the enquiry but not inspected - no denial of natural
justice (1976 (1) SLR 143, Inspecting Assistant Comnissioner of Income
Tax and others v. Somendra Xumar Gupta); in a domestic enquiry
the strict and sophisticated rules of evidence under the KEvidence
Act may not apply. There is no allergy to hearsay evidence provided
it has reasonable nexus and credibility. The departmental authorities

and administrataive tribunals must be careful in evaluating such

%Vmaterial and should not glibly swallow what is strictly speaking not
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relevant under the Tvidence Act. The sufficiency of evidence in
proof of the finding by a domestic tribunal is beyond scrutiny. {(AIR
1877 87 151Z, State of “aryana ~ another v. Tattan Singh);
The T“nquiry "fficer in a doriestic enquiry can put questions to
the witnesses for clarification wherever necessary and if he allows
the witnesses to be cross-exa.nined thereafter, the enquiry proceeding

o

cannot he impeached as unfair. (AIF 1675 ST 2125, ! Tulchandani

-
D

“Zlectrical and Nadio Incustries Ltd, v. The “orkmen); If t

-

terinination of an industrial en ployee's services "as heen preceded

[N

by a proper -oilestic enquiry which has been held in accordanc

[©]

with the rules of natural justice and the conclusions reached at
the said enquiry are not perverse, the Tribunal is not entitled to
consider the propriety or the correctness of the said conclusions.
(AIR 1074 SC 338, Ananda Tazar Patrika (®) Ltd, v, Their
“inployees). e have considered these ratios and we do feel that
they have relevance in the present case.

12, “laving considered the above, the only question which
now reiiains is in regard to the quentum of punish:ient. This guestion
was not raised by the applicant in his appeal but has Heen raise
before us by the learned counsel for the applicant. There is no
coubt that in the reply filed by the respondents there is no indication
that the applicant was involved in any similar siisconduct at any
stage earlier in his career and that the entire case of the prosecution
is on the basis of the opinion of the finger print expert. “Jovrever,
the applicant has failed to prove that there —as any inala fide
in the punishirent imposed on hii: hy the respondents. In the absence
of any :mela fide, according to the dicta laid dovn "y the ““on"le

Suprente “ourt in “lnion of India v. Pariza “Taad (17°° {19} ATC

3n), this Tribunal cannot interfere with a penalty if the conclusion
p ¥
of the Tnquiry "fficer or the coripetent authority is hased on

evidence even if sorie of it is found to e irrelevant or extraneous
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to the matter. The adequacy of penalty unless it is ala fide is
also, as laid down by the Yon'hle Supreme Court, nct a :iatter
for the Tribunal to concern itself with, 'nder the circu.istances,
this application has to fail,
14, In the result we Cdisiniss this application vrith costs

on parties.
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Nated: June ’3‘0“" ,1989,
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