
/
m

t / ■

K

:V

■ IN THE CENTRAL /DfllNlSTRATIVE TRIBUNAL ( ALLAHAB;P BE[€H ) .  ALLAHABtf).

O.A#NO. - OF 199
T.A.I\iO.. ,

Date of decision t

............. . . . . . . . .  ..'.Petitioner

. ..........O k A d v o c a t e  for the Petitioner.

Versus ’ ,

• # • • • • • •  .^•V.'.QTVk» • «  . . .  •■.Responde njt

• .Advocate for the t'lsspondent (s)»

1 . Uiether Reporters of local papers may be alloiijed to see 

the judgment ?

2,« To be referred to the Reporter or not ? )•

3* lihether their Lordships iuish to see the fair oopy 

of the judgment ?

4 . lihether to be circulated to all ether Benches ?

Signature- 7T ^
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TH£ CENTRAL ADPIINISTRATII/L THIBUN/k, LUCKNOU BEBCH,LaCKNOU

OA No, 235/90

Warain Oas Thukaral ••• Applicant

Vs. '

Union of India and others Respondents

Hon’ble Mr. Justice U.C. Srivastava, M.C.

Hon'ble Mr. A.B. Gorthi, A.M.

(By Hon’bia Mr. A.B. Gorthi, A.M.)

In this appli cation^the claiim is for the grant 

of pension and gratuity which yare refused to the 

applicant by Controller of Defence Accounts (Pension), 

hereinafter CDA(p),

2. The applicant retired as a Junior Commissioned

Officer after having rendered 28 years of Military service. 

He uas thereafter re'^employed as a Lower Division Clerk 

in the Central Command Stationary Depot. As the post of
* *

Louer Division Clerk which he was hosLding w.e.f. 23-5-68
f

uas declared surplus, he was re-categorised as a 

civilian Store Keeper u.e.f, 1.11,1972. Finally, he 

retired from the civil service from 30,11.1980. He uas 

however, refused pension for his services as a LDC/ 

Civilian Store Keeper on the plea that he was a 

subscriber to lOFUP Fund, and even otherwise as he was 

not confirmed in his post he could only claim terminal 

benefits other than pension and gratuity from the 

regional CDA, The applicant, on the advice of CDA, 

refunded an amount of Rs. 10,938/- to 3CDA Funds,

c
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Meerut on 16.11.88 and obtained from him a certificate 

to the affect that Government contribution with 

interest thereon in respect of the applicant had been 

resuiaed and^hat necessary endorsement had been pasted 

in his Service Book, Not^uithstanding the same, the 

' CDA(P) stuck to his original decision that the applicant 

uas not entitled to pension for the civil service^ 

rendered by him with the Central Command Stationary 

Depot. . '

3. No reply hasbeen filed by the CDA(P)*fn the i-
k U 4  /

Counter Affidavit ffna-ll-y on behalf of Union of India ^

and the Officer Commanding Central Command Stationary

Depot, it has been stated that the applicant after

his retirement from the Army uas initially appointed

as aitemporary Lower Oivision-'Clrrk, but when that.

post became surplus he uas re-categorised as Civilian

Assistant Store Keeper. He uas subsequently promoted

to Civilian Store Keeper Grade-Ill. Thus although

he served in the Central Command Stationary Depot

for over 12 years, he could not be confirmed as the

post of Civilian Store Keeper uas not confirmed by

Army Headquarters. Moreover, the applicant opted

for lOfyp Fund, Accordingly, on his retirement

he received his full accumulated amount of lOFUP Fund

including bonus and the interest,

4, Ue have heard the learned Counsel for both 

the parties. CDA(P) hasbeen con^^ntly asserting 

that the applicant uas not entitled to pensionary 

benefits for two reasons - firstly, he was not a
*

confirmed employee and secondly, he opted for Provident

Fund, In this context, letter from CDA(p) dated 1 4 , 8 , 8 6
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stated as foilous

"Since the individual is not entitled for 

pension/gratuity for his civil service being 

,not confirmed in my the question of ^

payment of graded relief on civil pension 

does not arise,”

"Hence he would not be entitled for pensionary 

benefits even if he retired a^permanent 

employee unlesi^he has opted pensionary ^ 

benefits before the date of retirement and 

Government .contribution paid to him is resumed 

to the Government^ alongyith interest thereof ^

 ̂ from the date ofpayraent to the date of deposit 

through and G.C.R.C. received from

3.C.D.A. Funds Pleerut,"

cv 4' >
5. Without careful examiration ^or understandingij' ^

the true purport of the above letter, a prolonged 

exercise was undertaken to refund the amount of Provident 

Fund and Bonus with interest. >This was finally done

and a certificate was obtained to ttet effect from the 

concerned 3.C.D.A. Funds.

6. On behalf of the applicant, no specific rule

or instruction^^ has been shown to us according to which 

the applicant tesdSsen entitled to pensionary benefits,

Tne sole contention ofthe appliant is that since he had 

refunded the amount of lOFUP Fund6 and the bonus with 

interest, as advised by CDA(P), he should, be paid his 

pension and gratuity. There can be no doubt that the 

letter of CDA(P) dated 14,8,86 did not state that the 

applicant would be entitled to pension if he refunded 

the accumulated amount in the lOFUP Fund with Bonus 

and interest. This contingency would apply only



in respect of a permanent employee* The applicant 

sbtaaiiBl uho retired uithout being confirmed in his 

post of Civilian Store Keeper cannot, therefore, 

claim pension or gratuity ae has been sufficiently 

clarified by CDA(P).

7, The applicant, admittedly uas not confirmed

in his post. In the case of Baleshwar Dass Us, State 

of LI.P, A.I.R. 1981 S.C. 41, the Supreme Court had 

the occasion to observe that confirmation is one of the 

inglorious uncertainties of Government service 

depending on neither efficiency of the incumbent nor 

on the availability of substantive vacancies. The ^ 

post of Civilian Store Keeper having been held by the

applicant for a considerable length of period, ua fail

Ig ||e uhy and hoy the said post remained as a temporary 

§8si». Houever, this is a matter for consideration and 

decision of the Executive Government.

V  8* The application under the circumstances cannot'

succeed. The amount of Rs. 10,930/- deposited by the

applicant may be refunded to him uith interest at a

rate not lower.than 12% per annum,

9, Subject to the above observation, the application

is dismissed. There shell be no order as to costs.

- J ' —
Member Vice Chairman

Lucknow

dated ^  May, 1992,


