U (Allahabactis the 185 g of 1k 2014)

4.Un
Hon’ble Ms. Jayapti Chandra, Member (A)
Hon’ble Mr. M. Nagarajan, Member (J)

ORIGINAL APPLICATION NO.71 OF 2009
(Under Section 19 of the CAT Act, 1985)

Jayant Prasad aged about 51 years,
Son of late Bhiki, R/o Gram Paunisuchit,

Post Sardhashukla, Thana Gaur District Basti.

TrSSEmnTesess e nsss e APPIiGAN,
- By Advocate: Shri Abdul Moin,

Union of India through
1. General Manager, North Eastern Railway., Gorakhpur,
- 2. Chief Commereial Manager, North Eésfern Railway, @efakhpur.

3. Additional Divisional Railway Manager, Neorth Eastern Railway, |
Ashok Marg, Lucknow.

4. Divisional Commeroial Manager, North Eastern Railway, Ashok
Marg, Lucknkow.

5. Assistant Commercial Manager, Nerth Eastern Railway, Ashok

Marg, Lucknow.
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1.

?quashmg the orders dated 7 3 20@8 4 8 2008 and.

respectively passed by the respondent No.5, respondent No.4
’an‘d respondent No.3 and respectively at Annexure-A-3,
Annexure-A-2 and Annexure-A-1. He is also seeking a direction
to the respondents to allow him to continue his service till the
agje of superannuation' i.e. on 30.9.»201{7 with all consequential
beinefits including arrears of pay.

Under the impugned .order’dated 7.3.2003 (Annexure-A-3) the
respondent no.5 imposed the punishment of compulsory
reitirement.on the applicant. As against the order of compulsory
re’tirement dated 7.3.2008 the applicant preferred an appeal
before the‘D.ivisionaI COmmerciaI Manager and his .appeat came
to be rejected by the Divisional Commercial Manager
(respondent No.4) by his order dated 4.8.2008 (Annexure-A-2).
Being aggrieved b{/ the order of the appellate authority dated
4:8.2008 he preferred a rev.ision betition under Article 25 before
the Additional Divisional Railway Manager, North Eastern
Railway, Ashok Marg, Lucknow (respondent No.3) and the
Revisional Authority also dismissed a revision petition by its
otrder dated 24.11.2008 which is also impugned in.th'e application
at Annexure-A-1. |

The brief facts of the case are that the applicant was initially

| aippointed as Casual Labour in the year 1976 and the‘reafter he
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- conducted on 31.1.2007 on the complaint of one Sri Kushi Ram

by a vigilance team led by Ved Prakash Tripathi, Chief Vigilance
Inspector (Traffte}' and others. On 31.1.2007 a decoy check was
.Iaid in the cottrse whereof the applicant was found to have
_demanded Rs.400/- from a business man. Based on-the incident
a departmental proceedlng was initiated for imposition of maJor
| pJ,nalty. The followmg |mputatlon of charges were drayvn by a
 notice dated 18.4.2007.
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The applicant was required to submit'his written statement of
‘defence and in pursuance of the same the applicant ‘has
‘s;ubmitt'ed his defence dénying the said charges by means of his
rép\y dated 8 5.2007. in his reply he indjcated that 'Rs.325/-

ertain to the amount that had been taken by the businessman



o Srr Kusﬁr Ram a dey earlier frorﬁ the appuc I

' of his |oeds he had fellen shertage-.of'feas-h‘f'-'"-"- " 

\ sard eum 'of' Rs 325/-' was,.. repeld t’

ond che g the applicant rapiied

that the cash amount of Rs.1500/- was taken by him from Sri
Rafig, 'e Dalal as he had to purchase certainvthings for-his family.
Being not satis_,fied with the advance statement an enquiry was
ordered by issuing erder dated 25.5.2007 (AnnexuresAsé). In the
departmental Proceedings the applicant was found guilty of the
said charges and as a result of whigh under impugned order
dat@d 7.3.2008 by Annexure-A-3 3 punishment of eompulsery
retirement was rmposed on the applicant. As against the
punrshment order dated 7.3.2008 of compulsory retirement, the
applreant preferred an appeal before the respondent ne.4 and his
appeal was rejected by the appellate authority by an order dated .
4.8.2008 by Annexure-A-2. Consequently, he preferred a |
revision petition under Article 25 to the respendent no.3 and the
Revisional Authorlty has also rejected his revision petition by its
order dated 24.11.2008 (Annexure—A-1) Being aggrieved by the
said ord‘er dated 7.3. 2608 4.8.2008 and 24.11.2008 respectrvely
passed \by the Disciplinary Authority, Appellate Authority and
Divisional Authorrty, the applicant has presented this 0O.A. with
the prayer to set aside the same eontending that the
departmental proceedings initiated against him ie in gress
violation of Statutory Rules and Para 704 and 705 of the Indian
Railway Vigilance Manual. It js also contended by the applicant

that without appreeiating the material evidenee which is available
o Step



| 5.  The respondents have filed the reply contending that there is no

violation of any Statutory Rule and adherenee to para 704 and
705 of Indian Railway Vigill'ah@efManual is not mandatory, but the

same is directory,

, |Heard the learned counsel for-the appllcant Sri Abdul Moin and
b | B8, Try\)ﬂa\‘ﬁ\u AN .
= W% 'Sri &-B—\emma learned counsel for the respondents. Perused

‘{\’J\W, M,«wN Lthe pleadings an the documents annexed to the pleadings of

both the parties..
7. '8t Abdul Mein learned eounsel for the applieant argued that

i.  The respondents have committed a serious errors in

passing the impugned order In so far as this failed to take

into - consideration that the Rallway authorities were
required to follow paragraphs 704 and 705 of the Manual
scrupulously.

li.  The Discipiinary Auth@ritylhas failed te appreciate the
evidence available on reeord, partieularly as to the eross
examination of one 8ri Arvind Kumar Singh an
independent witness.

i, The appeintment of re{ir-.e_d person as Enquiry Offieer is

| vielative‘of Statut@ry provisions of Rule 9 of Railway

Servants (D&A) Rules. |
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guidefires contained in para 704 and- 705 Ofthe Vigilancs -

Manual does net result in vitlating the department proceeding
initiated against the applicant by the Railway Autherity. Inviting
my attention to the judgment of the Hon'ble Supreme Court

dated 16.4.2010 In Civil Appeal No.3369 of 2010 he further

submitted that as per' the judgment of} the Hon'ble Supreme

Court in the said case any -retired officer ean be appointed as

Enquiry Officer. He further submittéd that the argument of the

learned eounsel for the applicant that the Disciplinary Authority

has not preperly appreciated the evidence is not tenable.

The learned counsel for the applicant Sri Abdul Mein in support

of hig argument that failure to comply with the requirement of

para 704 and 705 of the Manual vitiates tlje entire proceedings,

placed reliance upon the order of the Tribunal dated 21.11.2013

in O.A. No.64 of 2009 (R.N. Singh Vs. Union of India and

others). He also placed reliance upon yet another order of this
Tribunal dated 5.9.2008 in O.A. No.40 of 2004 in the case of
M.P. Rawat Vs. Union of India and others. This Tribunal by the
said two orders quashed the impugned orders in the said two
O.As. en the ground of nen adherence to Para 704 and 705 ‘of

the Indian Railway Vigilance Manual.
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g and subm:tted that the Hon ble Supreme Court:;m-::,the sdid #Mon:lﬁ.:.:.f!-!.u

Shanker case has held that Paras 704 and 705 cover the
procedures and guidelines to be followed by the Investigating
Offices who are entrusted with the task of investigations of trap
cases and departmental trap cases against the Railway officials
and és such the said Paras 704 and 705 of the Indian Railway
Vlgllance Manual is required to be adhered to. Admittedly, in the
case on hand it is not pomted out by the respondents that the
procedure contained in Paras 704 and 705 were followed. In
view of this position and in view of fact that this tribunal in O.A.
No.40 of 2004 and O.A. No.60 of 2009 quashed the orders
passed by the» Disciplinary Authority on the ground of nen-
adherence to the said Paras 704 and 7-5 of the Indian Railway
VigilanCe Manual we have no o‘ption, but to conclude that the
impugned orders are Iliable to be quashed on the ground of non-
adherence to the para 704 and 705 of the Indian Rallway

Vigllance l\/lanual

Mr. Abdul Moin learned counsel for the applicant referred to the

- cross examination to the question no.10 which reads as:

“-----Prashana 10: Shri Kushi Ram Ne Aaropi of
Kitne paisa diye the ?
Uttar: Aaropi ko paisa mere samne nahi diye gai
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take note of the aforesaid question and answer of the witness

necessarily we have to hold that the disciplinary authority has ot
at all appreciated the evidence properly. Thus, this is a lacuna

which warrants an interference in the impugned orders.

In vieW of the cumulative effect of illegality in thé enquiry and
conéidering the violation of Paras ‘704 and 705 of the Indian
Railway Vigilance Manual, the' punishment of compulsory
retirement imposed on the applicant-and affirmed on appeal and
revisjon cannot be sustained .in law. Accordingly, the O.A. is
allowed. The impugned orders dated 7.3.2008, 4.8.2008 and

24.11.2008 respectlvely at Annexure-A 3, Annexure-A-2 and
l

AnnexureA1 are quashed. The respondents are directed to

reinstate the applicant in to service immediately with all
consequential benefits ekcept the back wages. No order as to

costs.

e | - o.»tmf q U~
(M. Nagarajan) (Ms,Jayanti-Chandra)

Member (J) ' Member(A)

M.R./-



