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CENTRAL ADAINISTRATIVE TRIBUNAL, ALLAHABAD
LUCKNOW CIRCUIT BENCH
Kundan Lal ceers  Bpplicant
Vorsus

Unicn of India & Others.,.. Respondents

Hom.Mr . Justice KeNath, V.C.
Hon,lir. K.Cbavva, Membor (&)

(By Hon.Mr.Jdustice Kelath, Y.C.;}

This application under Section 19 of the
Administrative Tribunals Act, 1985 is for a declaration
that the applicent's date of birth is 17.3,38 and not

173632 a5 recorded in the service rocord and that

“the applicant will not retire from service with effact

from 37.3480 and is entitled to continue in service

till 31.3.1996,

2, The applicent's casc is that his correct date

of birth is 17.3.38 as recorded in his High School
Examination Certificate on pass ing that’examination

in the yesr 1952, 1t is said that he had even passed

the intermedistec examination of ‘the U.P. Board when he
cntered into service as Permanent Way Mistry for the
Northern Railway on 20.8.55 in the scale of Rs.130 - 2f2.
Under the orders detod 30.8.89 he was informed by a letier
datod 11.,9.89, Annexure-A2 of respondent No.3 that he
would retire from service uitH effect from 31.3.90 on theo
basis of his date of birth as 17.3,32. By his application,
dated 14.9.09, Annexure =3, he informed the Senicr 0O.F.0,

through respondent No.3 that while entering into scrvice
9 p

he had submitted the original High School Cecrtificate

alonguith attested copy thercof in proof of the corract
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date of birth as 17.3.38. His representation dated

- 30.11.89, Annexure-4 for correction of his date of

birth was rejected. On 18.1.30 he filed the present

application.

3. The respondents' case in the Counter Affidavit

is that the applicant was initially appointed on

20.8.53 as Chowkidar at Rs.30/~ per month plus

 alloyances. 1t vas stated that he did not file his

High School Examination Certificate nor disclosed

that he has passed any such examination. It uas said

that the recorded date of birth 17.3.32 wes duly

~certified by the applicant himaelf'by affixing his

thumb impression on the service record, A&t the time

of .appointment as Choukidar the column for special

gualificstion in thc service record yas marked as

nil signifying that he yas illit@rafe. It ués further
sﬁated in the_Counté? Affidavit that the recorded

date of birth 17,3,32 had been communicated through
seniority lists of 1975, Annexure-R2 and 1986, Annexure .R3
published from time to timé'and the applicant never

raised zny objection against it.

It was pbinted out
that the applicant's submission that ﬁe had submitted
the'original High School Cartiﬁicéta to the DEDartmeht
is Selfginconaistent-uith his oun stand in his letter

dated 30.11.89, Annexure-4. It yas lastly said that

the applicant sppeared to get his date of birth changed

by overuriting in the scrvice record in collusion

with saome staff,

b, The applicent said in his Rejoinder that he
had not been appointed as Chowkidar on 20.8.53 and

that, in fact, he had been appointed only as Permanent
m |



WYay Mistry an 20°8{55 after medical fitness certificate,
He complained that ﬁhe'rESpond@nts did not produce the
medical examination certificate nor letter of his

A appointment as Choukidar. He added that having passed

f ' High.School and Intermediate Examinations even before

j entry inte service, he had submitted the High School

“ Examination Certi?icét@ in proof of age in accordance

> j

with Rule 2285 of the Indian Railuay Establishment Cod

8.

He added that the correctiorsin the service record do

not bear any initials -of any authority nor the applicant
L himself .

He said that no seniority 1ist had been served
i

upon him nor his acknowledgement had been abtained,

He
alleged that the service record relied upon by the
1 respondents is bogus record manipulated and-uhatever
) ’ . -
J overyritings appear thereon may have been carried out
e D
™ |

by the concerned staff and not by the applicant as
ﬁ | alleged. He lastly Said that the D.P.O, uéé not
» competent authority toldiSpoée of thé representation
regarding the date of birth because the competent authority
ﬂ uss the ngeral ManagerQ
1 5e We have heard Shri J.P.Mathur for the applicant

and Shri B.K.3hukla for the respondents and have carefully
gone through the material on record. We will deal with
the service record itself. The respondents have filed

photo copy of the service record and have also produced
the original before us, The service record begins with

a printed sheet in which after the applicant's name uas

>

written his designation on zppointment is mentioned as
. [ .

AN . . > .
\ Chowkidars. In psrticulars of his service his date of

birth is recorded as 17.3.,32 in figures of which the
figure 2 has

been overuritten as B; the date 1s also

wCitten in English language and reads as 17.3.32,

J ® .

There
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is no overuriting in the date of birth as yritten in

the Engiish laﬁguagee The date of appointment is
mentioned as 20d8a§3; the figure 3 in the uhitvplaca

is overyritien as 5. Pay on appointment is mentioned»

as Rs .30/~ plus usual Dearness Allowances. The signature
of the employee is also contsined on the paper; on the
left hand side tog,thera is a»le?t thumb impression mark

of the employee.

6o The appiicant's case is that tHis service
record is bogus an& manipulated. He has ' not-been able
to point out where the true record is to be found. UWhen
the case was taken bp on 14.9.90, the abplicant denied
the genuineness of his thumb impression mark on this
document . He offered to haue'it'comparad by the Thumb
Ihpression Expert. Accordingly, the orders uere passed
to call for the services of the U.F. Govt. Finger Print
Expertvfof which thé requisite samples uere taken from
the applicant. The required papers'uore furnished to

the Expert uwho, after examination)submitted his report

in which he has clearly stated that the thumb mark found
on the record of segvicé is of the applicant himself.
There is no evidencé to the contrary on behalf of the
applicent. The validity of the report of the Finger Print
Expert has not been questioned by fhe applicant. Settled
law as laid doun by thovﬁupreme Court in the case of

Jaspal Singh Versus State of Puniab 1979 3C 1708 that

L

the thumb impression 'Science i% an exact science&does not
admit of any doubt. Ue must hold therefore that the

thumb iﬁpression which is found on the service record
bclongs to the applicant himself and therefore the service

record in gquestion is not a bogus document but is a genuine

%

and reliable document . 3



7 A significant featurc of this document is

that although there is an overuriting in the year
of the date of birth of the applicant in the figurecs,

thore is no overwriting in the date as recorded in

English lamguage. -Another very important evidence in

this connection is the recgord of the particulars of

v P

promotions, increases, punishments and transfers of

the applicent roccorded on the back side of this very
pp !

document ., The important point iz fthat the particulers
B E 2

of promotion etg. are not recorded an a sc

arate sheet:

p
they are recorded on the reverse.side of the service

record .bearing the applicant's thumb impression and

rcferred to above. :The upshot is that the particulars

recorded on the reverse of the ssrvice record are pot
capable of bcing separated from the latter and thersfore

go a long way to establish the genuineness of the service

these particulars the applicant's first

record. In

appointment is. mentioned as Temporary Choukidar on

20.8.53 in the scales of Rs,30/- - % - 85, The date

of appointmsnt and the rate of pay is described
respectively as 20,5.53 and Rs,30/=-. The expression

‘Chouwkidar® has been overwritten as P.W.Mistry. The

scale of pay is overuritten as Rs,55 - 130. 1In the

date of appointment the figure 3 in the units place is

overwuritien as 5. All these overuritings are to be

found in the first entry; but in the subseguent and
following entries there is no overyriting., The second

entry is the applicant®s promotion as Temporary P.W.Mlistry

on 1.2.55 in the scale of Rs,.55-3=~130 with rate of pay

as Rs,b5/~, The third entry is of the applicant's

being raverted as Temporary Choukidar on 9.7.55 with

the pey of Rs.30/-. The feurth sntry again 95 of the

O "
e I
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applicant's promotion as Temporary Feus Wisﬁry on
26,7.55 at ﬁhe salary b? Rs;SS/?, The Fifth entry

is of his reversion as Temporary Choukidar on 26.9.55
with the pay of Rs.SD/—, The sixth entry is regarding
the increase of his pay by increment from Rs.30/- to

Rs .30/8/~in bonseqdencé of an increment list db.7.7.56
raising his salary to Rs.30/8/- uith effect from 20.8.54;

here the figure of 4 in the units of 55 is overuritten

as 5. The seventh entry is of raising the pay from

Rs;ED/G to Rs .31/~ vide increment list.datcd 7:74+56

ta Rs.31/- on 20.8.55. There are further entries on

his being promoﬁéd.as Keyman snd then aé Mate with
effect from 20.4.56, It is not necessary to set out the
later records. Thazparticulars rcferred.tovby us yould
shou that the applitahﬁ having been appointed as
Chowkider was temporarily promoted to the post of

Pede Mistry and-again;reQerﬁed aé Choukidar more than

once and his salary was varied accordingly from time

to time according to the applicable scale for the

appropriate post, It is difficult to hold that all
this record is bogus. The applicant's case that in
the absence of a formal letter of appoinﬁment as Chouwkidar
he should not be treated to have been appointed as
Choukidar has no substance because the cvidence indicated
above unmistakably established thaf he was appointed as

Chowkidar imitially. It is futile for the applicant to

()

¢

contend that the overuyriting in thé service record

were done by some person in collusion with the concerned
staff with which the applicant has no connection
uhatsoever, It will be immediately appreciated that the
overwritings were calculated to bring some‘benefit’tq the

applicant imasmuch as the date of birth recorded as 1932

] b
i .
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was sought to be overurittén as 1938, The beneficlary

of this overuritihg is the applicent and in the course of
human nature and natural conduct it is impossible to
believe that thc applicant had no interest or hand in the
overyritings. It is of course not expected to bring

direct evidénce of the overuritings because that is an

act done in secrecy; but the person who gets the benefit

of it will normally be considered to be concerped

in obtaining the overuwritings, namely the applicant.v There
is worth in the contention of the respondents that the
applicznt did not file the High School Certificate at

the time o?lhis original entry into service. If the
applicant had produced the High 3School Certificate
containing the date of birth as 17.3.38 he uoﬁld have heen
dnly 15 years ahdvrive months of age yhen he was first
appointed on 20.8.53 as Choukidar. The learned counsel

for the applicent has not been able to show that at that
young age the applicant could have been eligible for
appointment to railway service. The applicent's counsel,

however, says thet the Ralluay Administration is competent

to relax the minimum age prescribed; that may be so, but
that is not tha applicgnt‘s case, There is nothing to shou
that the applicant's rcal ege was only 15 ysars and five
months at Lhe time of theAentry ahd that the praécribed.

minimum agec for eligibility had been relaxed by any authority.

It has been held in the case of Union of India Vs.Wing Cdr.

ReR.Hingorani (1987)1 SCC 551 that relaxation mus®t be done

by specific orders of the fovt.for reasons to be recorded.

The learned counsel be the respondents has emphasized
the defence case in para 4.10 of the Counter Affidavit
and has urged that in the applicent's application ,
Annexure-A,3 dated 14.9;1989 the applicant had stated
that having filed the Qriginal‘High School Certificate

at the time of sppointment on 20,8.1955 he failed to

-
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understand as to what had happened to that certificate.
It yas further statod in the application that he had
applied for a copy of the High School Certificate uhich
he would submit toithe office as soon as it is rececived,
But.uith his @%@@é application dated 30011a89,ﬁnhexure.4
the applicant enclosed a ﬁhoto copy of the original
High School Certificate. It is urged therefore that the
origihal High %chool Certificate had aluazsﬁ&thinvthe
‘custody of the appiicant and he had never handed it over
to the depertments 1t is noticeable that the attested
copy of the High School Certificate filed alonguith
this aﬁplication does not indicate it to be a copy
of the duplicate. There is nothing on the certificate
to show that it is a duplicate document., It  bears
the original date of issue namély 7.6.52; there is no
endorsement thaéit‘is a dﬁplicata. The explanation
given in para 4.10 of the Rejoinder Affidavit is that
the original High School Certificate alonguith attested
cbpy had been furnished to the Department at the time
of appolntment, thaﬁ on.learning that the
copy was missing Frdm‘th@ service recorfd, the applicant
started saafching for the High dchool Certificate aﬁd
in the meantime had épplied for a duplicete copy. It
is added that éh intensdsearch the applicaﬁt found
the High School Certificéte and then attested copy
theresof was filed. It is plain therefore that the
High 3c¢hool Certificate had remained in the custody
of the applicant himéalﬁ_and the theory of obtaining
a duplicate High 3chool Certificate iS.f‘alS(ao The

applicant has not been able to show as to why his date

~of birth should have been recorded yrongly at the time

of his entry into service if he had really submitted

0. -
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the High School Examination Certificate. He has not

been able to point out who the persons uere to cause

some sort of a ha

rm to the applicant at that stage.

In the seniority;liats of Anhexura~ﬂ2'of 1975 and

Annexure-R3 of 1980 the applicant's date of birth

is recorded as 17.3.32, The applicant*s statement

that he was rever communicated of those entries

is stated only té be rejected.  After all}he received
pramaticn from tiﬁé to time in yhich the guestion

of his seniority would have been material and it is
impossible to believe that he would not have cared

to know hoy his séniorify ués r@carded whenever the
occasions for his promotion arose. Since the Department
did issue the seniority lists in 1975 and 1980 the
reasonable conclusion should be that the appliéant

would have found ﬁut the.seniority list and yould

then have noticed that his date of birth uas recorded

as 17.3.32, Of course, the applicant never made any
representation fOr?cdrrecﬁion of his age before 14.9.89
ise, after fhe letter datdd 11.9¢89, Annexure-2 on

the basis of the order dated 30.8.89 by uhich he yas
informed that he would retire with effect from 31.3.90.
It may be mentioneﬁ that the applicant would have been
ineligible ta énteﬁ into railway employment
@p@® on 20.8.53 if he had disclosed his High School
Certificate containing the date of birth as 17.3.38. It
appears to us that the applicant by suppressing the age
according to the High School Certificate had managed
to get employment by stating himself to be eligible
for employment on the basis of his date of birth as
17.3.32, Having obtained that benefit he could not

be permitted now to rely upon the entry contained in

al
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the High School Examination Certificate. A Four Member
o Bench of this Tribunal sitting at Calcutta in the case
. _ :

of S«K.8en Gupta Vs, Unign of India & QOthers 5L3 1986(1)

cat 111 haa hle that uhera dellberatcly wrong date of

blrth is dlaclosao for the. puTpos es of employment, that act

f S is Fraudulbht and the employee cannot be mncouraged

to rely upon thpxreviS@d date and even ﬁhe'Métriculation

Certlflcatc may be ;Qnorco. The présgnt caSE'FallS in

% ' o uhw Qamﬂ'catzgory and thercfore the applicant's case for

o vi‘ | correction of his date of birth From 17.3.32 to 17.um38
} : must faile

8, ue find from the record that this petition yas
| . ) .

admit ted on,1911390'andvaffer:the,rQSandehts had made

l appearance and‘put in'cént@st,thié Tribunal had‘paSSBd
‘an interim order on 21.3.90 and directed the respondents
L B not to evict tﬁs applicént from the quafter DCCUpiéd by
T | him till the adjudication of thiélappliba’c‘ion° Ye think
- that éince the applicant.has beeh allowed to cmﬂtinﬁe in
Dcaupaﬁion‘under the orders of this Tribunal, he may be

; charged for rent only at the norma rate tlll the daﬁe

E | of d1¢posal of this appllcatlon,   |

9 For reasons indicated above, this application is
3

dlSmlS ed and the interim order is vacated SUbJ@CL to thp
OﬁdltlDﬂ that the rmspondonts shall charge rent from the
F Aappllcaht for the accommodation in the appllcant’"

_ occupation only at normal rates tlll the signing of this

| i judgemeht; Fof the period sub56quent to the signing of

‘ thiS.judgement the respondents &gould be at liberty to

l 'charge such rent- as may be re coverablc from the applicant

under the appl;cabln rul;zso Parties shall bear their costs

of this case,

Dated the Bﬁmé 1991,

\RK\‘




