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CoK. PaANday & OtheLSe..veseveseeensos

Applicant
Versus
Unien Of India an@ others ..e.eeeveses. Respondents

Hon'ble Mr. Justice U.C. Srivastava, V.C.
Hen'ble Mr, K. Obayya, Membar (A)

( By Hen'ble Mr. Justice U.C. Srivastavay.C.)

*The dispute in this application is regarding
senierity betueen premotees and direct recruit frem
Béaduate guota whe too vere earlier werking &n adhoc
basis like applicants before passing the examinatian and

empanel =ment though applicant too passed in the same
X L [

s e

subseqguently that is when they get . oppgﬁﬁunity-F@r it

and were regularised te the pest of Senisr Ciearks

Uide letter dated 18.5.81 the Railway Ministry after
raaching of arqument in Depaftm@ntal'caunc%l conveyed

iﬁs fiecision regarding appointment or premotion for the
ppst Senigr cleggs. The Rallway Board acceded the sanction
fer the rastructing of the dadre of Ministriel staff

( osther than persenal ) laying down that thore shall

be direct recruitment of graduates te the pest of Cle.rks
in the grade of Rs, 330-560 {ney 1200-2040 ) to the
extemt-: of 20% ancd 13 1/3% of the total posts of Senier
CleL&F ﬂéiil?&eﬁﬁiii@@ from amgngst the graduate clerksg:

alrcady serving in the Lewer grate by compe= ting after

allowing than the age relaxation .
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R The applican@luha were working en the past af

Clerk in the affice of Deputy Controller of -Stores
Nerthern Railuay uwere ap%ointed on the pasts aof

o ' that the
.Senier clezrks betueen 1983 to 1988 except /. applicant
No. 16 and 17 uwhe were apoointed in Jmunary_1987'

and October 1988 respectively . Anplicant No, 1 to 4

were regularised with effect frem 19.4.7986 and
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5 to 7 with effect from 22.8.88 after passing
suitability test in‘term of Affdce bfd@r dated 15,11.69
This was done after fepr@sentati@n. The syipapility
test.tm@k nlace ena in}JQly 1988‘and accerding ﬁ@
Railway Administration the drlay was causeﬂ.beCause

af pending litigation thch started Ffom the ymar

1562 in respect of seniarity ‘one such case uas

decided by Allhabad 3ench of C.A.T. uhich uas set aside

by Supreme Court in fespect of prometien only .

3., The respoandents who wers sasrving graﬁuaées appearefd
in a ssl¢ction fer the post of senier cleark Fér the g~
Posts uﬁich arnse for'graduates cle_rks in term af
Railuéy Board lettéf dated 18.6.,1861. They -
qualified for the selection em the basis of which
test hcld on 2.6.85 folleued by intervisue. &n
14th énd 16th Aughst 1986 . They were premeted as
gsenisr clerks en 8,10.85 an reguLat.bﬁsig‘ 5 of the
_ resbmnd@nts.uer@ apgoihté1£ as adhec senier clerks
from 1983 en different dates. Some ef these PETS3NS
vere premnted on pr@visional and adhoc basis as
Head éiarkg uifh ef fect from 13.4.,1988 , Respendents
Ne, 21 to 29 zre ‘rem the cdirect graduate‘@uotayuha
hed joined betwecn 11.5,1987 to 30.7.1988 ., They wmere
sllpyed senieriity on the basis of their empanelment

argd merit position,
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4, . Regpéndents 3 to 18 bave pointed out thet

seniority panelof respondents was circulated on 13 10,85

which wag not challenged by the applic;nts whose panel

wrs declared on 22,.8,1988. 3

Respondents were promcted 6§

He2d Clz=rk on 13.4.,1988 and the some t0Oo was not

challenged by the applicants, some cf the applicents weare

promoted as Head Clerks which wes det=d b=ck earlier

on 1.1.1986 or 1.1,1987 or 1,2.1987 some similerly

placed person filed an apnlication baf>re Allahabagd

Bench of the Centralddministrative Tribunal for

regularisation Of their adnoc promotion but the same was

dismissed,
5. For the presont ignoring the plza of non £iling

Of objectiun by the applicent at the appropriate stage

and the reby making the anloxwty list final whi ch now 4s

not open for challenge on this

.
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ound, the main question

which now arises for determinat

'._0.

on is as to whether

the applicants would be entitled to countithe period

O0f adhoc promotidn prior to their regular appointment

not by regularisation stralghtway but after undergoing
the pEOcess Of suitability test regarding which a

<

direction was als> given by allshabad Bencly of the

Central Administrative Tribunal vide its judoment dated

14.12.1987 in Hari Shankar Maurys Vs, Union of India and

and others. There is no denial of the fact that oromotion

£

could have been malfe gite

<

4y

-

r paseing the "Ultdblllty

test. The same was being delayed because of litigation

=

and that is why it sppesrs adhoc arrangemencts were male Bt

but no promotion in aCPordcnce with rules were mace.
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The learned counsel for the apprlicants contended that
seniority is to be determined on the basis of length
| , Qf service and nét on ény fortuitous circunstances in
}_ : the absence of any specifiC rule in this kehalf. In
~5 this connection reference was made to certain ceses.

-

j In the case 0L G,P.Doval and others vs. The Chief

.ﬁf

,ecretary Government of U.P. and otrers(1985, U.P.L.3EC
page 4) .Ihe facts gven were different., In the said case
it was held that for determining seniority, length

of continuous officiation from Substantive appointment

(emphasis supplied) can not be ignored if followed
by confirmation. Thus emphasis was on substantive

appointment(which is not the same thing as adhoc

appointment) followed by confirmation. In Nargndra

Chaddha and others vs. Union of India & others (1986

U.P.S,B.E.C., -373(8C) the dispute was regarding

T j seniority betW?e‘ adho; promoteés and direct recruits.

s N ‘The adhoc promotion was made to fill several v acancies
} alloczted to dirsct recruits. The promotees continuazd

to work for 15 to 20 years and it was inthese
circumstances they were given benefit of continuous

,officiation as it wes also directed thet they are to

; ' been

be treated os having/regularly appointed. In the case

| ' of Direct Recruit Clasgss II Enaineer BSsociation vs.

1 State of Maharashtra (&I 1990 8C page 1607) it was

held that where initial sppointment is nd made by
following the progedure laid down in the rules the

appointee continues in the post uninterruptedly till
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reqularisation (emphasis supplied) of his service

-

aceiordance with the rules the period of officiating zExvi

service will be counted and at the same time it was
alsoheld that where initial appointment was only

adhoc and not according to the rules mads as a stop

gap arrangement the officiation in such »ost can not

be taken into account for gonsideration of seniority.

6. Inthe instant cage there was no regularisation and
the adthoC appointments so made were timérgap arrangsement

¥

till appointment wWas not made in accordance with rules,

In the casg 0f M.B, Joghi and otlers ve.Sathsh Kumar

Pandey snd others and otk connec

o
D]
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! cases(1992 VO1, IT

SVLR)L)oage 284, it was held that iﬁ tle skesence of any
separate rule, the seniority amongst persons h'ié 1ng
similar pests in the same cadre has to be determined on
the basis of length of service - and not on any other
fortiitous circumstances. There can be no'éeviation
£romthe principle which does not apply in the

instent case in view of the appointment o p;omotion

SO muoe on adhoc b»fls pending appointment in accordance
with statutory ruleé which existed in the instant case

But in the ca-e of Ashok Gulati vs. B.S. Jain, (LeI.R.

bl

1987, S.C. 424)_initial appointment in clasc II szrvice
on zdhoc bagis was purely as stop gap arrangement for
six months at & time dehors the rules and later appointed

ey
ag Asgistant @ngineer on reguler bssis through Puboic
Service COmml sion. It was hELOﬂJ’ they werz not
entitled to the benefit of their continuous officiation

s aach adhoc emoldyees in rzckoning their sniority

vig-avis direct recruits in the clags II service and



eligible in class I service under rules. In Masood akbrks

Akhtar Khen vs. State Of M,P, (1990) 4 S.C.C. 24, stop

gap emergency appointments were made for six months
pending regular selection by P.S.C., They were allow=d to
continue and later on were regularly selected by Public

Service Commission. It wes held that seniority is to be

counted not from the grnte of *tneir intial stop gap

appointment but from the date of their regular selection

under the rule. In the case 2f Union of Indis vs. Sri

SeK.Sharma and others(1992) 2 8.C.C. 728, it was held

that adhoc service can not be counted for determining

seniority. Tne ordsr granting arresrs of pay and allowa-

nces £or actual working on the post on adhoc basis was

held not to be conferring any right to claim seniority
on the post by reckoning the adhoc service, and the

approval by U.P.5.C. for continuation on adhoc basis
being for the purpose Of granting pay and allowance

would not amount to regular sppointment. In R.P. Pandey

Case (supra) the Allshabad Bench of the Ci.T., after

taking intb consideration the 1@gal‘position and
provisions of iRailway Establishment Manual h#s taken the
view thet benefit of adhoc appointment can not be given i
towards senioritye.we do hot find any ground to disagree
with the sazid judoment. The respondents, some of whom
were working on adhoc bésis came as a drect recruit,
through proper se}ection. Their awpointmeht proceseded
the regular promotion Or appointmentof thz applic-nts.
In view of para 382 ofthe xailway Estzblishment Manual
whith provides that seniority amongst incumbents of a

post in a grade is govlrned by th: date of gppointment
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-recruit and promotees,so far direct guorta

Lo the grade and in cat

]
Q

ori
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S Of posts partially filled

by direct recrultment and

partially by promotion

seniority should be determined by the date of primotion

incgse OF

a propotes and dete of joining of the working
posts in the case of direct recruit subject to

maintenance of the seniority of prmotees anddirect

recruits amon¢st: themselves. The Railway Establighment

i

Menugl =lso provides for ranking in seniority of those
“Jareg

wref  selectegd

in earlier selection., Thus the responden-
ts who were directly appointed as Senior Clerks after

Cue selection would rank senior to the applicants

inview of the fact that they are nd entitled to count
the

[}
B

rlier acghoc seyvice towards seniority which was

not the ground for making them regular promotéon as they

have to undergo the process of test and who qualified.

‘in the same get regular promotion. In this view there i

is no question of applying the principle of continuous

officiation &d :the presence of gpecific statutory
rule and ignoring the time gap adhoC asppointment does

not arise.

Pr Y The other question which reguéres

consideration is to the effect of delayed promotiocn @

_its process for no fault of applicants.The delay was

caused because of pen4EnCy of litigation between direct

is @ ncsrned
’
for which there was no litigation, process went shegd.
provides

No ruledH r simultaneous process of fixing of seniority

quota wise and praiibits filling of any particular

quota without filling thcifﬁﬁheﬁ.:Qﬂené":. The Reilway
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&dmlnigtratl Jn was not rSSpGﬂSible fOrd&¢ay nox

it is a
delicverate act andthere is no violation of rule and as
such no benefits acrue to the applicents, nor can they
claim any. The asplicants have thus fsiled to make out

any cose for counting the adhoc period towards seniority.
,—‘L y

ar= thug not entitled to the relief claimed and the

application is dismissed. Thiere will be no oider as to

b

costs

Vice Chairman.,
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LucknOw: Dateds Sﬁ; }wwf 1993



