CENTRAL ADMINISTRATIVE TRIEUNAL 2ALLAHABAD ,
CIRCUIT BENCH W

LUCKNOW
O.he 130/90(L)
Deepak Kumar &pplicant
' versus
Union of India & others Resgpondents.,

Hon. Mr. Justico U.C., Srivastava, V.C.
Hon, Mr. AoBoGé&hic Ao_Mo

(Hon, Mr, Justice U.C.8., V.Co)

The applicant who was appointed on t he permanent
post of Engineering Assistant on the basis & a
selection held on 5th May, 1987 by a Selection
Committee, has challenged termination order dated
24,12,1988 terminating his gerviceos in pursuance of
the prorigo at serial Nos, 3 and 4 of the Offer of
Appointment. Offer of appointment, which is on
record, indicates that the poot was temporary till
further orderg, and that his servicos can be
teminated without assigning any reasons under
Central Civicl Services(Temporary Services) Rules,
1965 and on be:lng appointed he will be on probation
of two yearg which period can be redncéd or extended
and during tha probationery period his vervices can
be terminated without assigning any reasons, The
applicant was first posted on the North Zone n'mder
Director, Docrdarshan Kendra Punjab, on his request
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he was transferred from Jallandur vide order dated
27.7.1988 andﬁas posted at Almora. As per allegatioia,
at Almora, the applicant became 111 and it alsélbecaxne
Rikxrgubdd: difficult for him to @ontinue?ostgradmte
diploma in Computer DBducation.He applied for study

legve for 90 days anl was allowed vide @ der dated
27,8.88 W.0.f., 6,9,88 to 3.12,88 with a gpecific order
to suffix 4.12.88 and 5.12.88 baing weekly rest and ww
Required to join on 6.,12,88. Hé was grm;a join Mg'
station and after availing the holiday on 2.9.88

and 3rd and 4th veekly off and 5th compensatory off

he came to Lucknow. But inview of his ailment he

had to go to the hogpital and he was advised to get
himpelf admitted., As per allegation he gave information
to the Station Dfit_ectégf‘;hll India Radio &"wora on
6.9.88, It has been admitted in the counter affidavit
in which it has bcesn stated that vide telegrem dt.
6.9.88 it was intimsted that he has been hospficalised
we.e.f. 6,9.88,(wrongly mentioned as 90 in th: counter,
by respondent No, 1), The applicant was discharged

but advised 42 days bed rest .The applicant persucd
his study and after his discharge he infomed through
registered post on 10,0,88 alongwith a medical certifieatc
of the doctor who treated him in the h@itat ags cutdoor
patient, Thel applicant was required to obtain ar

Certificatoc fram C.M.O. from the District hospital

in proper form, otherwise disciplinary action was to
be taken under C.C.8(C.C.A) Rules and submit the same
within 15 days, The applicant received the letter

on 29.8.,88 and submitted a reply stating there;o that
in case guch a éertificate is reguired the proforma
may be sent to enable him tb comply with the said
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roguirement.The respondent No, 1 has stated that

a gpecimen copy of the proforma medical certificste
va gont on 12,10.88 and tho applicant was advined

to obtain medical dertificate from C.M.0. £rem Lucknow
and ho vas also advised to obtain a goreificate
regording information completion of computer curse
He was &lo0 advisod to give a doclaration that he wap
rot doi:ig any @urge and uithoﬁt writton pemiocsion

ha cannot persuc any typé of cvdics,

- It appears that even though ouch letters wore
gent a memo vas oont on 6.10.88 atatiné that ag
roguired the madical certificate in profoxm has not
been reccived and office whll procced with the
disciplinary action. On 25,1088 the spplicant submiGted
the information which he Says vwas required from him
after checking the record the copy of the cortificste

already submitted. The applicant was sgain hogpitalised
on that very dato éma was d.is;chamged onm 7,11.88 and

vas advised to takoe regt for 6 weeks {Ofter chtaining

the required cerGificate £rom C.M.0. Lucknow, Im L
CeEREOS] on 1551188, he sdibmittod the same on 16.11.88,
Ao per allogation the applicant ‘was discharged on 7.11.88
and vas give'n the cutdoor for ehq'cic;ap and he accofdi‘ngly
visited the hospitsl on 17.11,88, 29,11,88 and again

on 8,12.88 ard thereafter again on 17.12,1988, Daring
this period he was corved with the termination notice
dated 24.12.88 mentioning thierein that he was not vcntitlcﬁ
for any pay and allowancen for the period of motice .
The spplicant submitted an appeal /a review application
against the tormination order to the Chicf Engineer, -
North Zone, New Dolhi who ig the Head of Department ard
@éppointing sathority but ho wag advised that he should



~y

-

-4 @

takeap tho matter with the respondent No. 1 vide lcttor
dated 29,7.89 received on 8,8,89.The spplicanr requosircd
respondent Mo, 1 to intimate 6rder rcdeived by respondent
No. 3 and ¢ and on 21.10.89 the respondent No. 1 |
ccmmunicated the gist of the order gaid to hawve bcaa
Passed and as per allegation his ropregentation Qated
9.1.91 was not considered but the one which was sent on
18.9.89 was considerod. In the counter affifavit by
respondent 1 it has been stated that no study leave

was granted to the applicant anddnly condition on DBOL
sanctioned vhich was ganctioned on 31,8.88, the intimation
of which was given to the applicant verbally. In responso
to this cancellation he applied for leave withths
condition that he will resume dui-.y on 6,9.88 and it was
Station Direcor appointing authority and Chiof |B ngineer
Was the recruiting suthority, It has also been statod

by the affidavit that the gpplicant had vobtained the
certificate from a Congultant physician and not from

the C.0.0. who 1s the competent authority,

The question that has been conveyed by the learned
counsel for the applicant that his seevice could have been
terminated only by the appointing authority and not by
the respondent No. 1 who was not his appointing authority,
Offer of appointment to the applicant was ‘given by the
Chief Engineer Northern Zone, All India Radd and in
pursuance of the same the @plic.ant wago posted at Doore
darshan Kendra Jallandur where he joined. The applicant
was transferred unds tmhg:ders of Chicof Enginesr, |
Northern Zone, Almora on/representation which was one of
the Stations in the northern zone like Jallundur . The
applicant has also filed Qocumont indicating that for



£ vhich case the
tamination order was
held invalid as ro
notige or salary

in lica therc¢of was
givenc

such post advertisemont was subsequently issued by the
Chicf Dnginesro Northern Zone. These facts indicate
that it was the Chief Bngineer who was the appointing

authority. The Station Direcog All India Radio who
ttansferred the applicézit. could not be the appointing
cuthority and consequently the termination order has
been passed by the authority who is lower than the
appointing authority and the termination order is liable
to be quashed on this ground alone. Even tte version

of the respondent No. 1 that the leave was canceclled
orally which was granted in writing obviocusly, is not
;orrectg althou¢gh the respondent No. 1 has vaguely
aggserted this faat but it is regrettable that an officer
will not come to the extent of paying guch thing . An
official order which is passed in writing can be cancallcd
only in writing and n_ot orally. It is true that the
applicant vas on probation and he was a temporary
employee, he was governed under C.C.S .'. rules under which
notice or palary in lieu thereof is given. In the instant

case neither notico, nor salary was given and thus the a

temination order is violative of ths CeC.S. rulog. &

roferenco may be mads to the case of Kugum Gupta vs,

Horyana State Small Industries(1986) 3 SCC 506) in /
The facts gtated abova will indficate that the order

of termination was pasSed as a result of annoyance or
by way of punishmont.. Medical certificate was demanded
by the respondent No, 1 in t':he prescribed firoforma ard
the prescribed proformma was despatched from the office
on 12,10.88 which was received by the ai;plicant on

21,10,88 and even prior to the aeriding of the p'rof/oma
and cven befc;re that the respondent No., 1 vide his
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lctter dated 6.10,88 threateoned that in case a.
medical cortificate in prescribed form will not be

p2n received on due date the disciplinary procesdings
against the applicant will be taken. The facts
indicated aby o shoy that instead of takjRg disciplinary

‘action it was the penal action takeam against the

applicant, Undoubtedly probationer’s services can

be texminated without assigning any reason, no such
order can be arbitrarily passed as an arbitrary order
is violative of Article 311 of the Constitution of
India. In the instant cast it has not besen gtated that
post has been abolished but tho gpplicant has proceeded
on leave and without enquiry his services were terminac
ted.The termination order being ponal in nature gmd
without giving an opportunity of hearing is violative of
Arfzricle 311 of the Constitution of India, The terminatid
order dated 24,.12.88 ic quaghed énd th;: applic ation is
allowed, The applicant will be dcemed in service from
the date of termination with all conscquential benefits,

No order as to costso‘
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Lucknow Dt. 507,91,



