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CENTR AL AUnLNIJPQA IV TRIDUYAL,
LUCKNOW BAN
O.A. Mo. 326 of 1990(L) ¢ S
Soil. Szxena ' A* plicant
versus |
. ,

1. Union of Ingla througl Secretary
MinIstry of Water Resources, Naw Delhi

and 4 others.

Hor., Mr, S.%. Prasad, Member Jydicial.

The applicant has appﬁoacheﬁ this Tribunal

under section 19 of the Administre the Tribunals Act,

1985 with the prayer to quash the trangfer orce r doLCd

28.7.88 (Aniexure 2) and the order dater 18.2.90

whereby the representation of the ap

tforesaid trensfer order was I@jecteﬁ(Anﬂhvufe 12) and

also to quash the orcer d 31.8.90 (Anne;ure 8)

whereby Shri Shree Ram J.E, to N.G. Dvaslo“, Lucknow
lias been posted in place of the gpplicant, arbitrarily,

and contrary to the guidelires issued by C.W.C,

. .
24 Th.e frcts of this case, in a nut-shell are, ‘

e

iz, that the applicunt was gppointed and post

m
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th
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fect from 27. 10 78 as Jurior Engireer(hereindfter

stort J.E.) from_. 27010.78 to 1,4.80 1n La

Ty 1,

1sclcrce slte (Johngar Bhewar Area-an

Adivasi inhabited

area in the Hills) under the Dehradun Division of Cwe,
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"
B 3

New Delhi.
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.on 8.8.88(&nneiure 5) fequesting for cancellation of

- D

an¢ from 2,4.80 to 14,10.80 the & plicant was
postad atb Dhaneta Dischorge site of Acra Divigion of
CiC ,encd fromi5.10.8Q t@ 16.5.81, the gpplicant weas
posted at Ziré Rahimpur Dischargé site, District

Shehjehanpur under Bareilly Sub-Division of CWC ;

<

I

and froml7.5.81 to 2.4.87 the applicant was posted
at Chatilaghat, ZTistrict Ferrukhaebad under Bareilly
Sub~Division, For the first time the apvlicant was

posted to M.G. Divigion II, Luckrow on 3.4.87 and

ent 1s working in the came

et present the applic

s

Division.From the abot, it would be obvious that

from the date of posting i.e. 27.10.78 to 2.4.87,
the applicant had been posted in far flurg and remote
-areas and only for the first time he was posted to

Lucknow City.on 3.4.87 and while he was discharging
, / ,

his duties satisfactorily, since the date of his

‘appointment and hardly the applicant had worked for

st Tackiow '
15 months/ he was arbitrcrily and whimsically

trensferred to NEIC, CWC,Shillong vide impucn=d
order dated 28,7.88(Annexure 2).Agéinst the aforesaid

impugned order, the applicant made repr=sentation to the

[

Under Secretary(TSQ&ntral water-Commission, New Delhi

his aforesaid transfer order which was against the

[

policy guidelines and sgainst the rules anmd regulations,

but thet reprssentation was arbitrarily rejected vide

C.W.C. letter 7ated 18.9.90 which was intimated to.

the gpplicant on 22,9.90 (Anmexure No. 12),besides
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guidelimes

the impugned transfer order being against the pollcy// £ -

! - .
andprinciples regarding trans
l

fer, the impugned transfer

O

is | .- N as Ga as
rder/féqulreé.to be set aside op medical grounds a

grourds owing to the siimerts and

D]

well as on comocss'01?t

domestic ~amd family affairs of the apolicant, as

detailed in para 4 ¢f the application,

3. The responients have resisted the claim of the

applicant in their counter affidevit filed by them
124

with the contentions, interalia, that there has
not been any. deviation from the guideliies anc the

olicy regarding transfer,and thu e has not beern an
£z 9 y

v

TN

violation of any rule. It has further bee- contended

that the Ele“lpCfatlv@ guidelires have Got no
statutory force and as such even if there is any

devigtion from tke_jniéej nes due to administrative

‘.J

A s o~
tl 3 .' s S . 4 [
reas yllb has fur*}e Deen Cmiteﬂﬂed that the scay
of the applicant in Middle Garca Division IT Lucknow
] P~

e

has been for about gyears dt the tire of issue of
the impugned trensfer order and as such the transfer
order of the applicunt does not sufler from any legal
infirmity. It has further becn co~tended that as

Fegards the notification of transfer & der of the zpplient

to Middle Ganga Bivisgion II, Lucknow, the seme was made

o

due to alministrative reasons and it is wrong to allege

that the transfer order of Shri Shree Ram wes modified
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to accommodate him at Lucknow.In view of the above
circumstances the applicatiom of the gpplicant is

liable to be dismissed.

4, Rejoinder Affidavit has been filed by the

sopliciat wherein the applicont has reiterated
almost all those facts a8 mentioned. i= the Applicationr.

In the Hejoirder Affidavit it has been further

stated tiat at preseat the position is that even

after accommodating the aforesaid Shri Shree Ram
Jas Well ~

and the appl¢caﬁg/ at Lucknow, there was one v acancCy
/

remaining unfilled since Novembee, 1991 vide.Aamexure-l

to R.&, which is photo stat copy of the present

&

vacanCy POSlthEf existing as on 1,4.,92

-

5. A perusal of the ! uavlem tary Affidavit of the

applicant deted 17,10.1990 read together with the

report of Dr. A.K. Mishra which is &n-exure-2 to the

Supnlementary Affidavit of the applicant shows that
. / _

the applicant has been suffering from some ailments

relating to his heart, chest.pain and Argina.ad

e

according to the rcport of thc aforesaid Doctor A.K.

<o -

Mishre dated

/Cf.\ o

16.10.90, ﬂie i%ease of the spplicat

needs continuous treatment llferlOﬂO and regular medical
Checkup,and according to his medical report, the

applicant should abstain from undertaking hazardoud

jourreys involving long distances ard workimg in hill

areas.
i
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would be oObious
Seted

Y‘ o~
A/@ﬁﬁ&zpwf that the applicesnt ha

T

6, I have heared the learrned counsel for the

parties and have thoroughly gone through the recoris

of the case.

7. The learned counsel for the spplicamt while

dra rlng my att entlpﬂ to ﬂ“e COWﬁQ“t of the apnlication
~ and

and papers anrered ;heretggpo the contents of the

cou“tﬁr affidavit, Rejoingd : and Supnlementary

AfZidavit  as referr=d to above, has >34 thet from the

perusal of the record it would be sesn that the

applicant was pogted at

aforesaid Shri Stree Ram, J.2.

7.3.86 and as such it is clear tlat

Shri Shrez Rem J.E.'s stay at Lucknow is 1

!

one ]L o r t]‘\a?‘\ th

A
the stay of the applicamt at Lucknow, and
ever then the @pplicent “as been transferied sguinst the

guidelires and the policy evdlved by the CHM.C. in the

vear 1987 (Ennexure-1);

and has further zrgued that the
transfe

r of the aforesaid &

e -«

Srri shree Ram was made to

at the cost of the applicant

accomiodate him{@uring bhe pencency of the representation
/ _

of the applicant as the transfer order of the aforesaid
Shri Shree Ram was paszed on 31,8.90{smmesure-8) ang

the reprfsentation of the gpplicant vas rc;ecbcﬁ on

and as suchthis shows mala £1ue
18.2.90(An-exure

12) ; has furthzr argued that as

/Y@n as
from the report of the Doctor A.K. Mishra
16.10.90(An"exure~2 to thes Supplementary 'ssfficzavj.thsﬂi
s besn sufferiﬁg from disesses
ertaining to Yeart, chtest.pain and

P

Arngina etec. and



!

B
as per Doctor's advice and medical report, the applicant

~
should abstain from upg@rtaing hazardous jourmey
involving lorg distances anc sroulé€ alszo abstain

~ 3nd ~

from. working in hill arcaq”/qo such even gn compassionate

and availability of vacancy

at Lucknow even aft:r accommodating the applicant and

the afor esald Slr Shrez

whree Ram one vacsncy of Junrior

still left, as would bhe obvious

wre -1 to R.A.) and has
furtrher arcued that under such circums stances the

application of the applicent should be allowed ard

~
the above impug-ed orderZshould be set aside amd in

V4 o g
support of his arguments hes placed

judgments and
fOllOWlﬂC/LUllﬁ?”"

relienze on the

Ao e

1. V.a. No, 637 of 1988
Naqkey Lal ve, Union of India & others”

(Central Admiristrative Tribunal, Circuit Bench
Lucknow) decided on 12.1.1989 (Annexure &A-3 to
tle application)
2. "“vo E’IQ. 798 Of 1987
S

Nem Kumar vs. Chairman, Central Waker Commission
(Central Administrative Tribunal, Principal Beach,
New Delhi) decided on 4.5.1988 (anr

rexure A-9
to the application)

(1991) 17 Administrative Tribunals Cases 151

<

“R. Jayaraman versus Uniomof India & others, mereim

it has been emunciated:

L
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oy -

WPransfer-Ultra vires- and malafide-ACpministaztive

guideli nes-Minimum spam of stay-Not adhered to
im applicant's case nor ary adminlstratlve

exigéncy shoun~-Trarnsfer als> fourd colourable
exercise of power because some biilding

contractors were not happy with applicant-

Hence held, invalid- Mala fides."

8. The learned cognsel for the respondents while

dredle ny attertion to the cortents of the asplicetion,

Counter Afficdeavit ard Rejoirder affidavit, has argued
that there hes been no amy deviation from the guidelines
as specified in Aanexure-lj;and has furither argued

that the guidelines Have got no statutory force and

as such violation of anysuch guid ellﬁws, if any though

in this czse thére has been no amy'violation or an

haen ™

“deviation of any guidelines or there heas »9 no

Vo

violation of any rule, the application of the applicant

is without any merit and forcejand has further

argued that transfer is an incident of service and

si=ce the applicant had stayed for about 8 yaars atlﬁﬁéééﬁ

~ /ﬂ{// - :
Lucknow, as such the impugned order of transfer is
L '

proper and valid onejand has further argued that
transfer of the aforesaid Shri Shree Ram is due to
admirisf%ative_ﬁ@gﬁons; and has further argued that th

Mecdical report of the aforesaid Dr. A.K.Mish.ra dated

A



e
g~

. : ' - ,./.\N
16,10.90 1s merely suggestive one amn.thc%w ./ia

o~ . A
medical ceseixfemre doss not confer any right on the
) N ~ A - ) .
applicant for staying at Lucknow through-out his whole
service ceareer; and has further argued that there
! is no malafide and as such the applvchtlov of the

n sz
and in support of hiSEﬁﬁ%EE%%%®ﬂ
. s -~ —

| #gPlicant be dismissed

\ ' .

1 he has Placed réliance on the ruling 1989(3) S.L.C. page
|

|

1

|

|

v r
445"Union of India & others (Appellants) vs. H.N,

Kirtania(Respondent), wherein it has been enunciateds—

|

| _

. , "Service Law-Transfer of employee- On

)

\
cuml“lstruLWVG ground or in public interest-
Not open to court's or Tribural's i-terference
unless malad ficde, 1illegal or in viclation of

statutory rules'.

i |
9. This is significant to P@wné out t}aL Annexure -1

which is a copy of gUldéll“CO/OOllLV in respect of

A

tranefer of employees of C.W.C. cortaired in Office

Memo, dated 27.5.87, specifies the various corditions

and factors which are to be kept im view while

~ opd ~ :
transferring the employees of group C & D, interalia

~
showg thet transfer becomes essential for adjusting
vw/, ~
surplus staff or meking deficiencies of staff;on request
. ' N :

of emolﬁye~ﬂon COﬂ agsslornate ground or mutual transfer

\

on riquest basis, at the time of promoti’ and for

exigency of Service on administoative requirements ancC



when transfer becomes imperative and imescapable the

transfer sy ould be in the following order:

A) Those who volunteer for tramsfer
A
Cﬂi:%ud“o
with longest stay at the place.

)

B) Persons

10. From the perusal of para 4.1 to 4.11 of the

applicastionof the adplicant and para 1 to 8 of the

Cou~ter affizavit of the respondents, and from the
g

entire material or record it becomes

i

scrutiny Of the

obvirus that the applicent was posted for the first

time at Luckrow on 3.4.87 and heardly he had spent

one ysar and 3 mo~tlhs at Lugk ow, the aforesai

imougned ordsr was pasred transferrimg him from

Lucknow to Shillong. It also becomes onvious that

the aforcsaid Stri Shreeram had joined zt Middle

Ganga DPivision No, 1 Lucknow orn 7.3,86.%hus, it is

apoarent t che aforesaid Shri Shreeram had
lo~cer stay at Lucknow by one year more thatn the

stey of the applicent but the aforesaicd Shri Ram

Was not transfe mA Rhe e s
G and the applicant was transferred
L]
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when transfer becomes imperative and imescapable the

tran

25

fer siould be in the following order:

¥ 1 A) Those who volunteer for tramsfer

- Cﬂd&ﬁua«w,b

B) Persons with longest stay at the place.

10. From the perusal of

o

ara 4.1 to 4.11 of the

‘ applicstionof the applicant and parc 1 to 8 of the

Courter Affidavit of the resporndents, and from th

g
scrutiny 0f the entire material on record it becomes
obvirus thac the applicent was posted for the first
| time at Luck-ow on 3,4,87 and hardly he head spent

3 mo~trs at Luck-ow, the

Lucknow to 5hi110ﬁgf It also becomes bﬁviou
?9 3 the aforvsaid Shri Shreeram had joined =t Middle
Ganga Division Wo. 1 Luckrow or 7.3.86.%Fhus, it is
ert that the aforesaid Sﬁri Shreeram had

| lo~cer stay at Luck ow by one year more thatn the

f
[

“ stay of the apolicent but the aforeszid Shri Ram
| /

‘ was not transferred and the agpplicant was transferred

ik e Wt
to point out that the
: I~

been transferred ir

11. It is also Important

afornsaid Shri Shreeram has

s i place of the applicant as per

| order dated 31.8.%0

| (An-eyure - 8) with a view to accomiodate the

(R =
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s ;.
€. ‘
the aforesaild Shri Shriram as the représemtatioﬁ of
) : the applicant was rejected on 18,9.90({vide &n-exure
| 12). I~ this context it is significant to point out
i k -

that Annesxure~l as reffed to above, interaliw, rétveals

that regarding relaxation/deviations and the guidelires

A

as detailed above, shall require prigyapprovel of the
‘ 2 € ] . . . .A N iy -
o Chaiman,C.W,.C.,;) but ir the ingtant case, it ﬁ%ﬁéaﬁaé-&%%émo

~that no such prior approval of Chairman was obtained,

though thete lhas been deviation in the above

i ,
3 Guidelimps regarding transfer of the applicant, as
i I

the aforesaid Shri Shree Ram who was having longer

" ,
stay at Luckrow thalp the applicant, was not

~e

| tr

o)

nsferred but the appliceat was trensfarred.
12+ This is also noteworthy that the report of

the sforesaid Dr. a.K.Mishra date? 16.10.90 as

/7‘,# E | -

referred toabove (Arnerure-2, to the Supplementary
i / .

Affigavit of the aspplicant) shows that the spplicent

N

izait, chest.pain,éngina etc which require# life.long
Lreatmen~t and regular Ciregkup and unless the applicant

is considerszd medically fit, he should abstain from

taking hazardous journeys involving long distancCes

. and also abstain from working in hill sreas and kescping

“~
-7 e by the
j ir view the ailments of the applicanQ(interim order
" lmpugsd
cdeted 1.10.90 the overation of transfer order was stayed.
: A
] !

S
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13, This fact ;koulﬁ.also‘not be lost sight of

sn-exure R j to the kejoinder Affidavit of the

ct

VS

oy .

applicant sh he present position as on 1.4.92
/

the vacancy in the post of Junior Engireer

at Luckrow and according to this one pst of Junior
_ | ﬂ

Enginesr is still lying vacent even after accomrocdating

the aforeszid Shri Shreeram endithe gpplicant at

Luckmow, :
§

14, Thus from the foregoing discussions, after
4

- scrutinising entire material on record and kesping
N

in view the above glarii% facts and circumstances of

% .

the case and all aspects of the matter and keeping

in visw extenuating and a%%enuating circumstances,

in the ligt of the aforesaid medical report and the

ailmerts of the applicant-.and keesping in view the
prirciplesof lav as enunciated in the above rulings,

the geviation & the guidelines,
~
as spe¢ified in Anmeyure-1, compassionate grounds

also are found to be in favour of the applicant and

[8}]
n

such I find that the ends of justice would be met

if the applicant's pos

ting at Luck-ow remains intact.

2

15, Before parting with th® case, I would like

to make it cCclear t

hat the afsresaid report dated
~

16.10.90 of Dr. A.K.Mistra, regarding regular check up

~

and life.-long treatment, will in no way copnfer amy

éz://///w
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privilege or right on th

0]

spplicent for his stay at

Lucknow during his entire remaining service career

as it may be possible that by regular check up and medical
treatment the applicantls congition may improve

. L _
considsrably and he may be cured of all the degeasesin nie

ot -

16. Inthe result, the impucned transfer order

s
A
o
r
D]
[&N

28.7.88{(Annexure ~2) and the order dated 31.8,90

(

el

riexure-8) and the order datad 18.9.90(2nnexure 12)

are hereby set aside and the application of the

n%E accordincgly. No order as to

2‘/'5’\?7,

Member Judicial.

Luckriow Dated: AQ‘g'n 7!1,’



