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CiiKTRAL AmiNISTRATIV;i: 'nilDUHAL, 

■LUGKNOVJ BENCH

O.A.' No. 326 of 1990 (L) ( ,

S-.<K. S.z-.xena Appl ic ant

versu;

1 . Union  o f  In d ia  t]',;rougl‘: Secretary

Ministry of Water Resources/ Ksv!? Delhi

and 4- others. ResDdnde'its,

Hon. Mr. S.I'l. Prasad, Member Ju d ic ia l.

The applicant ’aas approached this Tribunal 

under section 19 of the -Administrative Tribunals Act,

1985 with the prayer to' quash the transfer order dated 

2 8 .7 .8 8  (An:e>rure 2) and the order datef 18 .9 .90  

whereby the representation of the applicant against the

liforesaid transfer order was rejected(Anne>ture 12) and 

also to quash th.e order dated 31 .8 .90  (Anne:::ure 8) ' 

whereby ^hri Shree Rarn J .E j  to M .G. Division, Luclcnov; 

has been posted in place of th e  applicant, arbitrarily, '' 

and contrary to the guidelines issued by C.vv.C, Nevj Delhi.

2, The facts of this case, in a nut-shell are,

inter alia# th§,t the applicr.-nt was appointed and posted

with effect from. 27 .10 ,78  as Junior EngineerChereinafter

short J .E . )  from,:. 2 7 .10 ,78  to 1.4„80 in Lakawar

Discharge -site (Johnsar Bhawar Area-an Adivasi. inhabited 

area in the H ills) under the Dehradun D iv is io n  of CiflC,
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anc from 2 .4 ,8 0  to 14 ,10 ,80  the applicant was

posted at Dhoneta, Discharge site of Agra Division of 

Gv’C,and f rom i5 . lO.BQ tb. 16 ,5 .8 1 , th e  applicant was

p osted  at Sira Rahinpur D ischarge  s it e . District 

Shahjahanpur under B a r e il ly  Sub- Division  of CWC ;

and f r o m l 7 .5 .8 l  to 2 ,4 .8 7  the applicant vJas posted

at Ghatiaghat, District Parrjkhabad under Bareilly

Sub-Division, For the first time the applicant v̂ as

posted to M .G , Division I I ,  Lucknov; on 3 ,4  .87 and 

at present the applicant is working in the eame

Division,From the abot, it vjould be obvious that 

from the date ,of posting i .e ,  27, 10.78 to 2 .4 ,8 7 ,

the  ap p lican t  had been posted  in  far  flu n g  and remote

■areas and only for the first time he was posted to

Lucknow City.on 3 .4 ,87  and vjhile he was discharging

/

his duties satisfactorily, since the date of his

appointm ent and hardly  the app lican t  had vjorked for 

at Lucknow

15 months /  he 'v\'as arbitrarily and vjhimsically

transferred to NEIC, CWC,Shillong vide impugned

order dated 28 ,7 ,88  (An'■::e5cu re 2 ), Against the aforesaid

iiTpugnec' order , the  applicant made repr--'sentation, to the

Un;nder Secretary(TS$^^ntral V;ater■ Coi'nmission. New Delhi

on 8 .8 ,88(Anne: ure 5) fequesting for cancellation of 

his aicoreseid transfer order which was against the

policy caiidelines and against the rules aad regulations, 
f

but thet representation vjas arbitrarily rejected vide

C.W ,C . letter edited 18 ,9 ,90  which vjas intimated to. 

the applicant on 22 ,9 .90 ' (An'-^exur© No, 1 2 ) ,besides
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gu ideliaes

the impugned transfer order beisg against the policy /  -

a n d p r i n c i p l e s  regarding transfer, the impugned transfer

I

ordery'r*eQUired to be set aside on meaical grouno.s

vjell as on compassionate grourds owing to the ailments and'

domestic '- and-family affairs of the applicant, as 

detailed in para 4 of the application.

! 3. The respondents h;rve resisted the claim of the

i .
applicant in their counter affidavit filed  by them

' . ' '

t with the cofttentions, interalia, that there has

i

, not been any, deviation from the guidelines and the

.1
' policy regarding tr5>:sfer ,and there has not been- any

1 / . ■

I ' violatio-.i of any rule. I t  has' further been contended

t
that the administrative guidelines have got no

1

I statutory force and as such even if  .there is any

■ deviatio;" from^the qpjidelines due to administrative

■ tl.:o;t is
y . 1 ■ reasons;^3 .'u has further been C2®ratersded that the,stay

' of the applicant in Middle Garga Division I I  Luclcao-t.j

■I has been for about,g years at the tirre of issue of'

* the impugned transfer order end as such the transfer

I order of the applicant does not suffer from aî ŷ legal

infirmity. It  has further been co.-'tended that
I ; ,

i regards the notification of transfer carder of the eppli-snt

to Middle i^anga Division I I ,  Lucknov'?, the s.?rae was made
1
■I

due to administrative reasons and it  is wrong to allege 

that the transfer-order of Shri Shre'e Ram was modified
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to accommodate him at Lucknov^.Irj view of the above 

circuiristances the application of the applicant is 

liable to be dismissed.

4 . 'Rejoinder Affidavit has been filed  by the

applicrnt wherein the applicant has reiterated

almost all those facts aS meQtici>B0<3.. in the %>pJ.icatioii.

In  the iiejoirder Affidavit it  has been further

stated that at preseat the position is that even

after accommodating the aforesaid Shri Shree Ram

and the applicant/at Luckaow/ there was one v acancy

z'

remaining unfilled  since .Novsmbee, 1991 vide .Amsexur?-!

to R .A , vjhich is photo stat copy of the present 

vacancy position^ existing as on 1 .S .92  . , ,

5 . A perusal of the Suoplemntary Affidavit of the

applicant dated 17 .10 . 1990 read together viith the

report of Dr. Mishra which is An -exure-l to the

Supplementary Affidavit of the applic-'Tnt shoves that
/

the applicant has been suffering from some ailments v:

relating to his heart, chest„pain and AmgiBa, a«3.
/■

accordir.g to the report of the aforesaid Doctor 

Mishra dated 16 .10 ,90 , the ^icsease of tlrie applica t .

needs co^-tinuous treatment lifer-long and regular medical 

checl^p, aad accordisg to his medical report, the 

applicant should abstain from undertaking hazardous.

jouraeys involving loag distances aRd working in h ill 

areas.
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- 6, I have beared the learned counsel for the

parties and have thoroughly gone through the records

 ̂ of the case.

7 . The leanoed counsel for the applic^it while

i drav^ing my attention to 'the co'nj2[ants of the application
and

' and papers aa-exed tberetc^co the contents of the

I counter affidavit/ ^^ejoinder Affidavit and Supplementary

1 Affidavit - as referred to above/ has argued that from the

1 perusal of the record it  vjould be seen that the

applicant was posted at Lucknovj on 3 .4 .8 7 , v;hereas the

aforesaid Shri Shree Ram, J .£ .  jo i ’'’:ed at Luc'knov.’ on 

7 .3 .8 6  and as such it is clear that the aforesaid
i

Shri Shree Ram O '.E .'s  stay at Lucknow is longer by 

j one yt;ar than tne stay of the applicaist at J--ucknovj,

' even then the ao’̂ liccnt has been transferied aaainst tl'ie
I - '
1

i guideli^'es and the policy ev&lved by th e  C.Vi.C. in the
• i

year 1987 (/^nnexure-l) ? and has further argued that the

 ̂ transfer of the aforesaid Shri Shree Ram was made to

at the cost of the applicant 

' accom’nodate him^during fcfee pendency of the representation

of the applicant as the transfer order of the aforesaid

S h ri Shree Uarr’. v;as p assed  on 3l,B ,90(Annejn (re- 8) and

, the representation of the applicant v.’as rejected on_
I and es suet'this shows mala fide_̂ ,-

' 18.3 .90(An-exure 12)j^/and has further argued that as

. vjould, be obious from the report of the Doctor A ,K , Mishra.
I

dated 16 .10 . 90 (An*''e>xire-2 to the Suppleme'''tary *’»ff idaviti!/̂ -!̂  ̂

that the applicant has been suf.'fering from, diseases 

pertaining to heart, chest^.pain and Angina etc. and
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as per Doctor’ s advice and medical report, the applicant

should abstain from u ^< ^tain g  hazardous journey

involving long (distances and should also abstain
and

from. Working in hill areas,'/ as such even compassionate

qrou "ds also and keeping in viev; the preseat position

and availability of vacancy fe^==i=©&§=:

at Lucknow even eft/r accommodating the applicant and 

the aforesaid Shri Shres Ram one vacancy of Junior

Engineer Civil is sti3.1 left , as would be obvious 

from the copy of chart (Asi^eioare -1 to R .A .) and has 

further argued that under such circumstances the

application of the applicant should be allevied and

the above ,irnpug"-ed order^should be set aside amd in

support of his arguments has placed reliance on the 

judgments and

follov;inc/ruli-^fe^;

2.

3.

O .A . No. 637 of 1988
i,
'Nanhey ILal vs. Union of India & others

(Central Administrative Tribur..al, Circuit Bench

Lucknow) decided on 12 .1 .1989  (Annexure A-3 to 
t;';e application)

O .A . No. 1798 of 1987
<r

Mem Kumar vs. Chairman, Central Vv'ater Commission

(Central Administrative Tribunal, Princi-^1 Bench/ 

Nevj Delhi) decided on 4 .5 .1 9 88  (Annexure A-9 

to the application)

(l99l) 17 Administrative Tribunals Cases 151 

•■'R. Jayarfffuan versus Uniowof Ind-ia & others/ whereia

it  has been enunciatedJ
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"TraHsfer-Ultra vires " and mala.fide-AdrninistE5.tive

gaidelines-MiHimum spa.a of stay-Not adhered to 

in applicant's case sor aay adTiinistrative 

exigency sfec3i/!a-Tra?i.sfer also* fouad colourable

exercise of povjer because some bdilding

cont.ractors were not happy v.’itte applicaat- 

Hence held, invalid- Mala fid es .“

8. The learned counsel for the respondents X'jhile 

dr^wiag my •atte'^tion to toe co.ntents of the application/

Counter Affidavit and Rejoinder Affidavit, has argued 

that there Its  been no aay deviation from the guidelines 

as specified in -%ne>cure-l;and has further argued 

that the guidelines have got no statutory force and

as such violation of anysuch guidelines, i f  any though

in t’nis. c?se there has been no any violation or any

■ deviatioH of any goiidelines or there has no

violation of any rule, the application of the applicant

is without any merit and force;and has further
II

argued that transfer is an incident of service and
i -V -

since the a.pplica.nt had stayed for about 8 yaaxs 

L’Jcknovj', as such the impugned order of transfer is
t

} proper aind valid one;and has further argued that

I transfer of the aforesaid Shri Shree Rarri is due to

I admirisA'ative ^lj|jfSons; and has further argued that the
I

Medical report of the aforesaid Br. A.K.Mishra dated
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16 ,10 .90  is merely suggestive oae ana

medical ecrt-rl-icore does not confer any right on the 

applicant for staying at Lucknovj tbrough—out his Â’hole 

service career; and has further argued that there

is no mala fide and as such the application of the

applicant be. dismissed and in support of h

he has placed reliance on the raling 1989(3) .S.C,.C. page

, A

445“Union of India &. others (Appellants) vs. H .N . 

Kirtania(?'-espondent) / wherein it has been enunciateds---

J-''

“Service Law-Transfer of employee- On 

administrative ground or in public interest-

Kot open to court's or Tribunal's interference

unless m a l a  fide, illegal or in violation of

statutory rules*''.

?his is sionificaRt to out that Annexure -1

which is a copy of guidfelines/policy in respect of 

transfer of employees of C .w .C , contained in Office

Memo, dated 27 .5 .87 / specifies the various co^^ditions

and factors vjhich are to be kept iK vifvj vjhile

transferring the anployees of group C & D, interalia
A

shows that transfer becomes essential for adjusting

surplus staff or, making deficiencies of staff-on request
A

of employe:-; ,̂on compassionace ground or mutual transfer 

on r:-quest basis/' at the time of promoti on and for

exigency of service on acliT.inist .:ative requirements and
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when transfer becomes imperative aad iiaescapable the

transfer s’r ould be in the following order:

>
A) Those who volunteer for traasfer

B) Persons v;ith longest stay at the place.

J--

10. From the perusal of para 4 .1  to 4 .1 1  of the

applicationof the applicant and para 1 to 8 of the

Counter Affidavit of the .respondents, and from the
/

scrutiny of the entire material on record it becomes

obvi xis that the applicant was posted for the first

time at Lucir-ow' on 3 .4 .8 7  and hardly he had spent

one year and 3 mo-''ths at Luclc' .̂ow, the aforesaid 

impugned order vJas pasced transferring him from

Lucknow to Shillong. It  also becomes onvlous that

the aforesaid Shri Shreerajn had joined at Middle

Gang a Division No. 1 Lucknow on 7 .3 .8 6  .'£hus, it is

apparent that the aforesaid Shri. Shreeram had

lo-'-ger stay at Lucknow by oae year more thatn the

:.ue.y of the applicasit ,but the aforesaid Shri Uam

«as not transferred anfi the , applictmt
was transferred.
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when transfer becomes imperative aBd iKescapable tke

transfer sr ould be i'l the follov^inq order;

>
A) Those 'Who volunteer for transfer

B.) Persons v-?ith longest stay at the place.

10. From the perusal of para 4 .1  to 4 .1 1  of the

applicatiOHof the applicant and pare. 1 to 8 of the

Cou'-’ter Affidavit of the respo’.':dents, and from the 

scrutiny of the entire material on record it becomes

obvi Xis that  th e  applicj^nt x-jas posted  for 'ch'6 f ir s t

time at Lucov .' on 3 .4 ,8 7  and hardly he had spent

one yeai' and 3 mo'-ths at Luck'-^ow, the aforesaid 

im^xigned order vjas passed transferring him from

Luclcnov? to Shillong. It  also becomes onvious that 

the afor-:said Shri Shreeram had joined at Middle 

Ganga Division No. 1 Lucknovv on 7 .3 .8 6 .'£hus, it is 

appareKt that the aforesaid Shri Shreerajn had 

lo"ger stay at Luck’''0-w by op.e y e a r  more thatn the
'• •- '

stay of the apolice.nt .but the aforesaid Shri ilam
/

Was not transferred and th e , applicant v;as transferred.

11. I t  is also important to point out that the
A

afor':2said Shri Shreerem has been transferred in 

place of the applicant| as per order dated 31 .8 .90  

(An"e>cure - 8) with a view to accom:nocate the

A
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the aforesaid Shri Shriram as the repr-^sentatioii of

the applicant was rejected on 18 ,9 .90 (v id e  »?v“:'e>a:!re 

12). In this context it is significant to point out

that Annej'Ojre-1 as raffed to above, inter alia, repeals

that regarding ,.relaxation/deviations ana. the guidelines

as detailed above, shall require pri^approval of the

Chairman, C.W. G . ; but ip the instant case, it

that no such prior approval of Chairman vjas obtained, 

though thete has been deviation in the above

f
guideli’jija.s regarding transfer'of the aoplicant, as 

I

the aforesaid Shri Shree Ram who was having longer 

stay at Lucknow tha‘<̂ . the applicant, was not 

transferred but the applicant was trsnsferred.

f
12» This is also noteworthy that the report of

the aforesaid Dr. A,K.Mishra date? 16 .10 .90  as

referred toabove («nne:‘ure-l, to the Supplementary
/

Affidavit of the applicant) shows that the applicant 

has been suffering from some ailments pertaining to

heart, chest_pain,Angina etc which require#” life-long

treatment ana regular <?;jeelcap and unless the applicant

is considered medically f it , he should abstain from 

talcing hazardous journeys involving long distances

and also abstain from, working in h ill  areas and keeping
x:

' by th e
in vievj the ailments of the applicant^interim order 

dated 1 .10 .90  the operation of transfer order was stayed.



13, This fact should also' not be lost siqht of 

that AH-'.exure M l  to the Rejoinder Affidavit of the

' appliCcfflt shov;s the preseat  p o sit io n  as on 1 .4 .92
i /

^  ; 'regarding the vaC^'ancy; in  the post o f  Ju n io r  E n gi’-'.eer

j  at Lucki'ovj £i,nd according to th is  one p ^  t o f  Junior

i ' '
I Enginesr is still lying vacant even aft'er' accom:.T;odating

!, the aforesaid Shri Shreeram, andl.the applicant at

I, Luck’̂ ovii. ■

14. Thus from the foregoing discussions, after
'i

scrutinising entire material on record and keeping
A,

in vievJ the above glarin® facts and circumstances of

the case and all aspects of the matter and keeping 

in vici'vj extenuating and attenuating circumstances,

in the ligt of the aforesaid medical report and the

ailments of the applicant ■;and keeping in vie-.v the 

pri-ciple;/of lav; as enunciated in the above rulings/

I find that besides the deviation ^  the guideli ’̂ es/ 

as .specified in An'-exure-1# compassionate grounds 

also are found to be in favour of the applicant and

as such i  find that the ends of justice would be met

if  the applicant's posting at Luck"ov; remains intact.

15. Before parting v;ith th«î  case, I would like 

to make it clear that the aforesaid report dated

1^ .10 .90  of Dr. A.K.Mishra, regarding regular check up

and life-long treatment, will in no way coi^,fer any
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privilege or right on the applicant for his stay at 

Luck'-̂ .ow during his entire remaining service career

as it  may be possible that by regular check up and medical

treatment the applicants condition may improve

L

considerably and he m.ay be cured of all the des-eases/n

16. Inbhe result, the impugned transfer order dated

28.7.88(Annexure -2) and the order dated 31 .8 ,90  

(An 'exure-8) and the order dated 18.9,90(Annexure l2) 

are hereby set aside and the application of the

appiicent is allov^ed SBK accordingly. No order as to

Costs,

Lucknow Dated;


