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Son of Late Noor
Zahid All Wars!; aged 57 years,

Moihd. Khan,
Resident of Village and Post Meha Ha 
Via Pathardeva, P.S. Baghouch Ghat, 
District Deoria;
At present residing at C-3357, Mini L 
Rajajipuram, Lucknow.

m

■hangpur

By Advocate: Sri AtuI Kumar Singh.

VERSUS
Union ohndia through Secretary, 
Ministry of Post, Department bfPost 
Dak Bhawan, New Delhi.

2. Chief Post Master General U.P.
Circle Lucknow.

3. Post Master General,
Gorakhpur.

4. District Postal Services,
Gorakhpur,

5. Senior Superintendent of Post Officers,
Dearia.

Applicant

By Advocate: Sri G. K. Singh is adjournmenl.

O R D E R

By Hoh b̂le Mr. Justice V. 1C. Gupta. Member U)

Respondents

/



By means of this O.A. the applicant sought the following reliefs:

"(i) to issue order or direction thereby quashing the impugned
order dated 30.12.1988/3.1.1989 contained 
this application.

in Annexure No. 1 to

(ii) to issue order or direction directing quashing impugned order 
dated 24.9.2001, 17.10.2002 and 19.7.2005 as contained in 
Annexure No. 2,3, and 4 to this application.

Hi) to issue order or direction directing the respondents to 
reinstate the applicant on the post o f Extra Departmental Brach Post 
Master ignoring the impugned order dated 30.12.1988/3.1.1989.

iv) To issue order or direction directing th f respondent to pay the 
salary and with all consequential benefits.

tion which is deemedv) To pass such any other order or dire 
just and proper in the circumstances o f the case.'

2. The brief facts giving rise to this O.A. are that the applicant was 
employee as Extra Departmental Branch Post Master, Meha Harhangpur 
District Deoria. One Sri Kaushal Kishore was also posted as EDMP in the 
same post office. As per pleadings of the applicant, one dockyard Bombay 
insured letter No. 188 of 13'̂  April 1987 of value 0f Rs. 6000/- address to 
one Sri Gulli Sharma was received on 16.4.1987 i t  the post office. The 
applicant entered the receipt of the said insured letter in postman notice 
delivery book and directed Sri Kaushal Kishore, wol'king as daily agent, to 
intimate Shri Gulli Sharma about this insured lettqr. Sri Gulli Sharma was 
informed on the same day by Sri Kaushal Kishore and taking thumb
impression from Gulli Sharma on 18.4.1987as an 
19̂  ̂April being Sunday, the post office was closed
to 22"̂ ^̂ April 1987, Shri Gulli Sharma did not turn 
the ensured letter. He came in the post office on 
delivery of the insured letter after completing the formalities and entering 
into the relevant records. The insured letter was 
Sharma who accept the same after full satisfactior 
complaint. Sri Gulli Sharma made a complaint on 24 
short receipt of Rs. 2000/- from the insured letter 
complaint, it has also been mentioned that the le 
24̂ *̂  April 1987 in a tampered stage wherein, 16 b 
along with 40 notes of the denomination of Rs. 100/-. On the basis of the 
complaint, an enquiry was initiated and one Ram $abad. Sub Divisional 
Inspector Post Office conducted the preliminary enquiry and the 
allegations were found correct. An FIR was also lodged against the 
applicant u/s 409,420 IPC but final report has been submitted by the 
Police in this matter for want of evidence. The final report was accepted 
after considering the affidavit filed by Sri Kaushal Kishore indicating 
therein that he was not present at the time of delivery of insured letter 
to Sri Gulli Sharma in the post office and he simply informed about the 
receipt of insured letter in the post office to Gulli Sharma on 18.4.1987.

cknowledgement. On 
From 20̂  ̂ April 1987 

jp to take delivery of
23̂  ̂April 1987 to takL

delivered to Sri Gulli 
without making any 
 ̂ April 1987 regarding 
delivered to him. In 
ter was delivered on 
ank papers were kept
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2. The applicant was put off Duty. A depart 
initiated against tlie applicant. The Memo of char 
levelled against the applicant is extracted here in

mental inquiry was also 
les containing the charge 
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v i, t w  W R  m  ufN^ w  f̂ rwFT iw  ^ ^  ^0 2000 /

_ _  _ i .  _  ;  ;  S I  , - u  ^ U U U /  -  r j p /

>W7 /̂V0 W W 2000/- m WJW 16 WFM ̂  WM §̂ 1 fMl f̂ WM '$ WRf WW
'SIWlQl ̂  ̂  # TMltf i, W W  ̂  MM
^  ^  UFR} Sft W rf ^ ^  f̂ WVW 24.4.87 eRffW 3 jk  ^

sfr si}wmw ̂  ̂  wm mmm 4
m M w f  3f k  f̂ m n  W j 23.4.87 ? * /  7im  w m m  k  s r^  t k w  im  23.4. 

87 ̂  M ^ ^  ̂  mrm A f̂ wm. ̂  t fcTww wr^ ̂  wi c ^
s ft ^ 0^ 0  <̂/p/ ^ W W  '̂ WW7 f^ 'iich  24.4.87-7?; xiiw-iiu V îiKai )si0ti'i M-iicfj 24.4.87
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mw w /

utTW Sjf^ fW ^  ■# W J ¥1̂  -̂ST WOffO vS/0  f^ & W  ^ g^fUf W W  u f ^  W  W ^ \

mr f^i wwr ̂ siwm 4
mRR ̂

frn̂  mr ww w^m 
818(w ̂  W ̂ ) w m  
m r  3 ^ 0  w  3Fm,

57 Um V/<V/ VW! 'jfWf̂ ^  ^ ^ ch 'i ^  ̂
\

3nitf̂ t ww  5755777(7 sff wf^ 3Ĵ  WT̂ft ̂ ^  ̂
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3. The reply has been submitted by the applicJant and after conducting 
the inquiry, the enquiry officers submitted report in favour of the applicant. 
But the disciplinary authority disagreed with the findings recorded by the 
inquiry officer, proceeded further and the applicant was dismissed from 
service vide order dated 30.12.88/3.1.1989. The appeal was preferred 
against the order of dismissal, but the same was also dismissed on 12̂  ̂
February 1990. The review filed against the aloresaid orders was also 
dismissed on 19*'" November, 1990. Aggrieved by the aforesaid orders, the 
applicant preferred O.A. No. 50/1991 before thii Tribunal. This O.A. was
allowed and the matter was remanded. The rele 
judgment are extracted herein below:

learned counsel o f the 
lot given a reasonable

"6. During the course o f arguments, the 
applicant submits that the applicant was 
opportunity to defend his case. He submitied that the discipliriary 
authority had not forwarded a copy o f the inquiry report along with 
a note o f dis-agreement with the findings o f the enquiry officer and 
the applicant was denied an opportunity o f making a 
representation against the punishment proposed to be imposed by

vant para 6 and 7 of the

the disciplinary authority. The disciplinary authority had dis-agreed
with the findings o f the enquiry officer's report and passed on order
on the back o f the applicant. The learned 
has also drawn our attention to the order c 
respondents. On perusal o f the disrr

counsel fo r the applicant 
f  dismissal passed by the 
issal order dated

30.12.88/3.1.89, we find that the disciplinary authority had taken
into account o f certain complaints against 
period, which did not form part o f the ch 
part o f the punishment order is os under:

the applicant o f earlier 
arge sheet. The relevant
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w ^ m  ^ f̂ nplU wm wiWw 4' ir 
7. After perusal o f the above paragraph o f the dismissal order, it 
is clear that the disciplinary authority had taken into account the 
charges against the applicant which did noi form part o f the charge 
sheet It appears that the disciplinary authority had not annexd 
any document which relates to the earlier period and formed part 
of the enquiry. It further shows that the applicant was not given an 
opportunity to controvert those charges\ which is against the 
principles o f natural justice. It is on established law by the a apex 
court that the disciplinary authority cannot take into consideration 
the allegations fo r which the applicant has not been given an 
opportunity o f hearing, while passing the punishment order. On this 
ground along, the orders o f the disciplinary authority, appellate 
authority and review authority ore liable to be quashed and are 
quashed. The case is remitted back to the \ disciplinary authority to 
pass fresh order o f punishment in accordqnce with the rules and 
regulations after giving due opporturiity o f hearing to the 
applicant."

4. Thereafter, a fresh notice was issued in pursuance of the order 
passed by the Tribunal to the applicant on 7.8.2001. After considering the 
reply of the applicant, a fresh order of dismissal vyas passed on 24.9.2001 
by the disciplinary authority. The appeal and revision preferred by the 
applicant against the order of dismissal, but were also dismissed by order 
dated 17.10.2002 and 19.7.2005 respectively. Aggrieved by the aforesaid 
orders, the applicant preferred the present O.A.

5. The counter affidavit has been filed by the respondents supporting 
the impugned orders and stated that this court cannot act as a court of 
appeal. There is sufficient material on record to substantiate the finding 
recorded by the disciplinary authority, which were confirmed by the 
appellate authority and by the revisional auth|ority. It was further 
contended that the statement recorded of Kaushal Kishore in the inquiry 
proceedings has not been totally discarded. The evidentiary valuation of 
the same has been taken into consideration. His statement in inquiry 
proceedings that he went to call Gulli Sharma on 24̂ *̂  April 1987 was 
accepted. In the statement given by him in the form of affidavit in the 
criminal court he categorically stated therein that Zkhaid Ali took him to the 
court where the Advocate prepared the affidavit and he signed on it. He 
stated that he could not remember the earlier statement given by him but 
he accepted to give the statement to the inquiry officer. He also admitted 
his mistake in giving the affidavit before the couri It is also a fact that 
certain manipulation were made in the official record to anti date the 
delivery of insured letter containing only 40 currency notes of 
denomination of Rs. 100/-. The disciplinary authority gone through the 
material available on record and arrived its own finding which cannot be 
said to be perverse and cannot be interfered

6. Rejoinder has been filed by the applicant reiterating the averments 
made in the O.A.
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7. Thereafter, supplementary affidavit lias 
applicant

also been filed by the

8. An application was moved by the applicant to summon the record of
O A  50 of 1991. The Tribunal is of the view that summoning the record of 
OA No.50 of 1991 is not at all required. The aiDplicant himself brings on 
record all the relevant documents. No relevancy of record of OA.No.50 of 
1991 has been disclosed for deciding the preseni: O.A.. The case is old one. 
Consequently the application to summon the recDrd of OA No.50 of 1991 is 
rejected. |

9. The counsel for applicant was heard and perused the record. The 
counsel for respondents was not present on the date of hearing so he 
was granted a weeks' time to file written arguments but no written 
arguments has been filed.

10. At the very outset, it would be necessary 
of dismissal dated 30.12.1988/3 1.1989 is not in 
O.A. No. 50 of 1991.

:o mention that the order 
jxistence after decision of

11. The main contention of the counsel for the applicant is that the 
statement of Kaushal Kishore which has been given in the preliminary
inquiry cannot be relied upon. The statement v 
him in the preliminary enquiry was taken into 
applicant which is against the law and is nol

vhich has been given by 
account to punish the 

permissible. He also
challenged the order on the ground that the complaint given by Sri Gulli 
Sharma is not signed by him. It is fake complaint and the enquiry 
conducted thereon, is of no use. The learned counsel for the applicant 
further pointed out that the statement of Kaushal Kishore in the 
preliminary enquiry was recorded behind the back of the applicant. Hence, 
the same cannot be taken onto consideration. The enquiry officer rightly 
concluded that no charge is made out and the decision taken by the 
disciplinary authority contrary to that is not sustai/iable.

12. In Union of India Vs. Sardar Bahadur, (1972) 4 SCC 618 the Hon'ble 
Supreme Court ruled that the court has no concern to decide whether the 
punishment imposed on charges held proved in the departmental 
proceedings, provided it is justified by the Rules, is appropriate having 
regard to misdemeanour ultimately established.

13. In Union of India Vs. Prema Nanda, (1989) 2 SCC 177= AIR 1989 SC 
1185 it has been held by the Apex Court that Tribinals have no jurisdiction

competent authority orto interfere with the finding of inquiry officer or 
penalty where they are not arbitrary or utterly pei-verse, to substitute their 
own discretion for that of the authority. Their Lordships of Supreme Court 
unequivocally stated that the jurisdiction of Tribunal to interfere with the 
disciplinary matters or punishment cannot be equated with an appellate 
jurisdiction. The Apex Court cautioned the Tribunals that it should be 
remembered that power to impose penalty on a delinquent officer is 
conferred on the competent authority either by an Act of legislature or 
Rules made under the proviso to Art. 309 of the Constitution. If there has 
been an enquiry consistent with the rules and in accordance with principles 
of natural justice what punishment would meet the end of justice is a



matter exclusively within the jurisdiction of the competent authority. If the 
penalty can lawfully be imposed and is imposed on the proved misconduct, 
the Tribunal has no power to substitute its own discretion for that of 
authority or to interfere with the penalty, if the conclusion of inquiry officer 
or of the competent authority is based on evidence even if some of it is 
found irrelevant or extraneous to the matter or if the adequacy of 
punishment is not based on mala fide.

14. In State Bank of India Vs. Samendra Kishore Endow, (1994) 2 SSC
537 the Hon'ble Supreme Court held that if the punishment is harsh or 
disproportionate to the proved misconduct it may be open to the Appellate 
Authority to interfere with it but not to the High Court or Administrative 
Tribunal for the reason that the jurisdiction of the Tribunal is similar to the 
powers of High Court under article 226. The Power under Article 226 is of 
judicial review and not of appeal. In this case the Supreme Court observed 
that the punishment of removal in the instant case may be harsh but this is 
a matter which the disciplinary authority or the Appellate Authority should 
consider and not the High Court or Administrative Tribunal.

15. In Govt, of A.P. vs. B Ashok Kumar,(1997) 5 SCO 478, the Hon'ble
Supreme Court held that imposition of penalty is the right of disciplinary
authority and the Tribunal has no power to direct to reconsider the matter 
by proposing a lesser penalty.

16. In N. Rajarathinnam Vs. State of Tamil Nadu, (1996) 10 SCC 371, the
Hon'ble Supreme Court held that while making decision to impose the 
penalty of dismissal, if the findings of disciplinary authority on proved 
charge or charges are based on some evidence and that preponderance of 
probability did establish the charge or charges on the basis of evidence of 
one witness (PW-1) though other 17 witness turned hostile and 
Government accepted the report, it could not be said that it is based on no 
evidence. It has been further observed that Evidence Act has no 
application in disciplinary proceedings. The disciplinary authority, if after 
taking the totality of all the facts and circumstances into consideration, it is 
for the authority to take a decision keeping in view the discipline in the 
service. In such situation, the fact that there was no allegation of 
misconduct against the officer during his earlier career does not mean that 
proved allegation is not sufficient to impose the penalty of dismissal.

17. In Canara Bank Vs. V.K.Awasthy, (2005) 6 SCC 321, the Hon'ble 
Supreme Court in the given case found that on proved charges it is clearly 
established that charged officer failed to discharge his duties with utmost 
integrity, honesty, devotion and diligence and his acts were prejudicial to 
the interest of the bank, the penalty of dismissal awarded by disciplinary 
authority and affirmed by the appellate authority after giving due 
consideration and after analyzing the material on record, found that taking 
a different view by High Court regarding violation of natural justice and 
quantum of penalty would not be sustainable and set-a-side the finding of 
High Court.

18. In a recent judgment the Apex Court in CEO Krishna District 
Cooperative Central Bank Vs ^Hanumontha Rao, (2017) 2 SCC 528, held

"  , i
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. that nature of punishment to be awarded against delinquent is the
prerogative of Disciplinary Authority. The Court while exercising jurisdiction
of judicial review cannot act as court of appeal. Only on doctrine of
proportionality, where punishment awarded by Disciplinary Authority
found wholly disproportionate so as to shock conscience of Court the Court
can interfere but cannot impose particular punishment even in those cases
where the penalty is disproportionate. In such situation the only course is 
to remand the matter. '

19. The Hon'ble Supreme Court in Allahabad Bank Vs Krishna Narain 
Tiwari, (2017) 2 SCC 308 held that only under the following cases the
finding of fact awarding penalty/ punishment can be interfered;

i

i) If finding is unsupported with evidence, or

ii) Are such, as no reasonable person would arrive at a conclusion
as of Disciplinary Authority, or

iii) If inquiry itself for violation of principles of natural justice, or
iv) Where the Authority has not applied its mind, or
v) Where the Authority has not assigned reasons for its

conclusion.

20. Taken into consideration the legal aspect of the matter, we have 
examined the material on record. It is not the case where it could be said 
that there is no evidence against the applicant, The material which has 
been relied upon by the disciplinary authority is|available on record. The 
statement of Sri Kaushal Kumar given in the inquiry proceedings against 
which opportunity of cross examination was given to the applicant, 
contains a statement that he went to call SriGulli Sharma on 24.4.1987 on 
behest of the applicant and he came on the same date, but insured letter 
was not delivered in his presence. This statement is corroborated with 
earlier statement given by the applicant in the preliminary enquiry. As 
such, this statement cannot be disbelieved and has rightly been taken into 
consideration by the Disciplinary Authority. ; Merely because there is 
no signature or thumb impression on the complaint of Gulli Sharma the 
inquiry cannot be thrown out, especially when he admits in the inquiry 
proceedings that he gave the application / complaint and he acknowledged 
the same and after seeing during inquiry proceedings categorically stated 
that he gave it. He also admitted before enquiry officer that he could not 
append his signature/thumb impression. In view bf acknowledgment of Sri 
Gulli Sharma that he gave the complaint, proves that complaint has been 
given by him. Keeping in view of the statement given by Sri Kaushal 
Kumar that he want to call Sri Guli Sharma on 24.4.1987, leave no room 
to doubt that insured letter was handed over to Sri Gulli Sharma on
24.4.1987 and not on 23.4.1987. If the letter was delivered on 23.4.1987 as 
stated by the applicant there was no occasion to call Sri Gulli Sharma on
24.4.1987 through Sri Kaushal Kishore. It is also on record that the applicant 
manipulated the record by changing the date of receipt of insured letter. 
The applicant by making incorrect entries also made interpolations in the 
record which is established from the record itself as well as by persons 
examined in inquiry who submitted the documents.
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It: is well settled that 

authority while awarding the punishment can 
Tribunal is of the view that the misconduct whi 
appljicarpt is serious in nature. Hence it cannot be 
is disproportionate to prov^ njiisconduct. The ord(; 
the iJisciplinary authority affirmed by the appellate 
authority need not be interfered with.

discretion exercised by the disciplinary
lot be interfered. This

he 
Bnt 
by

:h is proved against 
>aid that the punishm 
r of dismissal passed 
authority and revisional

The petition lacks merit and is dismissed. There shall be no order 
to c6st. t
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Member (A)
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