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Zahid All Warsi, aged 57 years,
Son of Late N(‘)or Moihd. Khan,
Resident of Village and Post Meha Ha
Via Pathardeva, P.S. Baghouch Ghat,
District Deoria, |

At present residing at C-3357, Mini L

Rajajipuram, Luck’now.

(
|

y Advocate: Sri Atul Kumar Singh.

VERSUS
1. Union ofln(dla through Secret:
Mlnlstry of' Post, Department ¢
Dak Bha‘wa’n New Delhi.

2. Chief Post, Master General U.P.

Circle Lycknow.
3. Post Mastéer General,

Gorakhr‘)uri
4, District Postal Services,
Gorakhpur
5. Senior Supermtendent of Post
~ Dearia. | |

|

$y Advocate: SriG. I’( angh is adjournment.
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By means of this O.A. the applicant sought t:he following reliefs:

“li)  to issue order or direction thereby quashing the impugned

order dated 30.12.1988/3.1.1989 contained
this application.

in Annexure No. 1 to

(i) toissue order or direction directing quashing impugned order
doted 24.9.2001, 17.10.2002 and 19.7.2005 as contained in

Annexure No. 2,3, and 4 to this application. l

. : |

iii)  to issue order or direction directi g the respondents to
reinstate the applicant on the post of Extra epartmental Brach Post
Master ignoring the impugned order dated 30.12.1988/3.1.1989. |

iv)  Toissue order or direction directing the
» » ' 1
salary and with all consequential benefits. |

respondent to pay the

v) To pass such any other order or direction which is deemed

just and proper in the circumstances of the case.

2. The brief facts giving rise to this O.A. are that the applicant was

”

employee as Extra Departmental Branch Post Master, Meha Harhangpur
District Deoria. One Sri Kaushal Kishore was also posted as EDMP in the

same post office. As per pleadings of the applicant,

one dockyard Bombay

insured letter No. 188 of 13" April 1987 of value of Rs. 6000/- address to
one Sri Gulli  Sharma was received on 16.4.1987 at the post office. The

applicant entered the receipt of the said insured I)lz
delivery book and directed Sri Kaushal Kishore, wor

tter in postman notice
king as daily agent, to

intimate Shri Gulli Sharma about this insured Iettqr. Sri Gulli Sharma was

informed on the same day by Sri Kaushal Kisho

re and taking thumb

impression from Gulli Sharma on 18.4.1987as an acknowledgement. On

19™ April being Sunday, the post office was closed.

From 20" April 1987

to 22™ April 1987, Shri Gulli Sharma did not turn up to take delivery of
the ensured letter. He came in the post office on_23rd April 1987 to take
delivery of the insured letter after completing the formalities and entering

into the relevant records. The insured letter was
Sharma who accept the same after full satisfactio
complaint. Sri Gulli Sharma made a complaint on 24
short receipt of Rs. 2000/- from the insured letter

delivered to Sri Gulli
without making any
" April 1987 regarding
delivered to him. In

complaint, it has also been mentioned that the letter was delivered orP

24" April 1987 in a tampered stage wherein, 16 blank papers were kept
along with 40 notes of the denomination of Rs. 100/-. On the basis of the
complaint, an enquiry was initiated and one Ram $abad, Sub Divisional

Inspector Post Office conducted the
allegations were found correct. An FIR was als
applicant u/s 409,420 IPC but final report has b
Police in this matter for want of evidence. The fina
after considering the affidavit filed by Sri Kaus
therein that he was not present at the time of del

preliminary enquiry and the

o0 lodged against the
een submitted by the
report was accepted‘

hal Kishore indicating
ivery of insured letter

to Sri Gulli Sharma in the post office and he simply informed about the
receipt of insured letter in the post office to Gulli Sharma on 18.4.1987.
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initiated against the applicant. The Memo of char
levelled against the applicant is extracted here in
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put off Duty. A departmental inquiry was also
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The reply has been submitted by the applic

the inquiry, the enquiry officers submitted report i
But the disciplinary authority disagreed with the
inquiry officer, proceeded further and the applic
service vide order dated 30.12.88/3.1.1989. Tt
against the order of dismi‘ssa‘l, but the same wa
February 1990. The review filed against the af
dismissed on 19" November, 1990. Aggrieved by
applicant preferred 0.A. No. 50/1991 before this Tribunal. This O.A. was
allowed and the matter was remanded. The relevant para 6 and 7 of the
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judgment are extracted herein below:

“6.  During the course of arguments, the

|
learned counsel of the

applicant submits that the applicant was

authority had not forwarded a copy of the

|
opportunity to defend his case. He submith?d that the disciplinary

hot given a reasonable

inquiry report along with

a note of dis-agreement with the findings | f the enquiry officer and

the applicant was denied an
representation against the punishment prq
the disciplinary authority. The disciplinary
with the findings of the enquiry officer’s ref
on the back of the applicant. The learned

opportunity

of making - a
posed to be imposed by
authority had dis-agreed
yort and passed an or‘der

counsel for the applicant

has also drawn our attention to the order of dismissal passed by the

respondents. On perusal of the dism
30.12.88/3.1.89, we find that the disciplin
into account of certain complaints against
period , which did not form part of the ch
part of the punishment order is as under:

issal order  dated
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arge sheet. The relevant

5w 7 # ARG FHAH B o0 800,/

fma:‘mﬂa?#'swmfaw

WW#'WW%WWM/?OZ.EMWWWWW

@ 9T "o V-2, B/ 76—77 [RTF 29, 7.%7 gIT H Brd [RarT fFar ar

FHG B TFed & ded @1 Rl Rar ar

& oft & st areeft wfavy 3 3w gare |
4

/

T2t
Mmgﬁfr?ﬂa‘wﬁ#gmngmﬁrﬁﬁﬁ/NWﬂv

o7 ToT I8 AT Bl vy 7

gV T8l garT a7 yeg




W

WWWﬁmyWWaﬁaWw—yﬁﬂﬁmé‘/wmwﬁ
TFTYTT §17 @ fary aeor oaka # 78 81

7. After perusal of the above paragraph Jof the dismissal order, it
is clear that the disciplinary authority had taken into account the
charges against the applicant which did not form part of the charge
sheet. It appears that the disciplinary authority had not annexd
any document which relates to the earlier period and formed part
of the enquiry. It further shows that the apfllcant was not given an
opportunity to controvert those charges, which is against the
principles of natural justice. Itis an established law by the a apex
court that the disciplinary authority cannot take into consideration
the allegations for which the applicant ‘has not been given an
opportunity of hearing, while passing the punishment order. On this
ground along, the orders of the disciplinary authority , appellate
authority and review authority are liable to be quashed and are
quashed. The case is remitted back to the j disciplinary authority to
pass fresh order of punishment in accordance with the rules and
regulations after giving due opportun{ity of hearing to the
applicant.” \

4.  Thereafter, a fresh notice was issued in pursuance of the order
passed by the Tribunal to the applicant on 7.8.2001. After considering the
reply of the applicant, a fresh order of dismissal was passed on 24.9.2001
by the disciplinary authority. The appeal and révision preferred by the
applicant against the order of dismissal, but were| aIso dismissed by order
dated 17.10.2002 and 19.7.2005 respectively. Aggneved by the aforesaid
orders, the applicant preferred the present O.A. ‘

5. The counter affidavit has been filed by the respondents supporting
the impugned orders and stated that this court cannot act as a court of
appeal. There is sufficient material on record to jsubstantiate the finding
recorded by the disciplinary authority, which were confirmed by the
appellate authority and by the revisional authority. It was further
contended that the statement recorded of Kaushal Kishore in the inquiry
proceedings has not been totally discarded. The !evidentiary valuation of
the same has been taken into consideration. His statement in inquiry
proceedings that he went to call Gulli Sharma on 24™ April 1987 was
accepted. In the statement given by him in the form of affidavit in the
criminal court he categorically stated therein that Zahaid Ali took him to the
court where the Advocate prepared the affidavit and he signed on it. He
stated that he could not remember the earlier statl'ement given by him but
he accepted to give the statement to the inquiry officer. He also admitted
his mistake in giving the affidavit before the cour{. It is also a fact that
certain manipulation were made in the official record to anti date the
delivery of insured letter containing only 40 currency notes of
denomination of Rs. 100/-. The disciplinary autr’mrity gone through the

material available on record and arrived its own finding which cannot be

said to be perverse and cannot be interfered |

6. Rejoinder has been filed by the applicant reiterating the averments

made in the O.A. \
|
@ﬂ ,
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7. Thereafter, supplementary affidavit has also been filed by the
applicant.

8. Anapplication was moved by the applicant to summon the record of
O.A. 50 of 1991. The Tribunal is of the view that summoning the record of
OA No.50 of 1991 is not at all required. The a plicant himself brings on
record all the relevant documents. No relevancy of record of OA.No.50 of
1991 has been disclosed for deciding the present O.A.. The case is old one.

Consequently the application to summon the record of OA No.50 of 1991 s
rejected. |

9. The counsel for applicant was heard and perused the record. The
counsel for respondents was not present on the date of hearing so he
was granted a weeks’ time to file written arguments but no written
arguments has been filed.

10. At the very outset, it would be necessary to mention that the order
of dismissal dated 30.12.1988/3 1.1989 is not in existence after decision of
0.A. No. 50 of 1991. i

11.  The main contention of the counsel for the applicant is that the
statement of Kaushal Kishore which has been given in the preliminary
inquiry cannot be relied upon. The statement which has been given by
him in the preliminary enquiry was taken into|account to punish the
applicant which is against the law and is not permissible.  He also
challenged the order on the ground that the complaint given by Sri Gulli
Sharma is not signed by him. It is fake complaint and the enquiry
conducted thereon, is of no use. The learned counsel for the applicant
further pointed out that the statement  of Kaushal Kishore in the
preliminary enquiry was recorded behind the back of the applicant. Hence,
the same cannot be taken onto consideration. The enquiry officer rightly
concluded that no charge is made out and the decision taken by the
disciplinary authority contrary to that is not sustaiﬁ\able.

12.  In Union of India Vs. Sardar Bahadur, (197‘2) 4 SCC 618 the Hon'ble
Supreme Court ruled that the court has no concern to decide whether the
punishment imposed on charges held proved in the departmental
proceedings, provided it is justified by the Rules, is appropriate having
regard to misdemeanour ultimately established.

13.  In Union of India Vs. Prema Nanda, (1989)|2 SCC 177= AIR 1989 SC
1185 it has been held by the Apex Court that Triblinals have no jurisdiction
to interfere with the finding of inquiry officer on competent authority or
penalty where they are not arbitrary or utterly peil'verse, to substitute their
own discretion for that of the authority. Their Lordships of Supreme Court
unequivocally stated that the jurisdiction of Tribunal to interfere with the
disciplinary matters or punishment cannot be equated with an appellate
jurisdiction. The Apex Court cautioned the Tribunals that it should be
remembered that power to impose penalty on a delinquent officer is
conferred on the competent authority either by an Act of legislature or
Rules made under the proviso to Art. 309 of the Constitution. If there has
been an enquiry consistent with the rules and in accordance with principles
of natural justice what punishment would meet ;the end of justice is a

el
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matter exclusively within the jurisdiction of the competent authority. If the
penalty can lawfully be imposed and is imposed on the proved misconduct,
the Tribunal has no power to substitute its own discretion for that of
authority or to interfere with the penalty, if the conclusion of inquiry officer
or of the competent authority is based on evidence even if some of it is
found irrelevant or extraneous to the matter or if the adequacy of
punishment is not based on mala fide.

14.  In State Bank of India Vs. Samendra Kishore Endow, (1994) 2 ssc
537 the Hon'ble Supreme Court held that if the punishment is harsh or
disproportionate to the proved misconduct it may be open to the Appellate
Authority to interfere with it but not to the High Court or Administrative
Tribunal for the reason that the jurisdiction of the Tribunal is similar to the
powers of High Court under article 226. The Power under Article 226 is of
judicial review and not of appeal. In this case the Supreme Court observed
that the punishment of removal in the instant case may be harsh but this is
a matter which the disciplinary authority or the Appeliate Authority should
consider and not the High Court or Administrative Tribunal.

15.  In Govt. of A.P. vs. B Ashok Kumar,(1997) 5 SCC 478, the Hon'ble
Supreme Court held that imposition of penalty is the right of disciplinary
authority and the Tribunal has no power to direct to reconsider the matter
by proposing a lesser penalty.

16. In N. Rajarathinnam Vs. State of Tamil Nadu, (1996) 10 SCC 371, the
Hon’ble Supreme Court held that while making decision to impose the
penalty of dismissal, if the findings of disciplinary authority on proved
charge or charges are based on some evidence and that preponderance of
probability did establish the charge or charges on the basis of evidence of
one witness (PW-1) though other 17 witness turned hostile and
Government accepted the report, it could not be said that it is based on no
evidence. It has been further observed that Evidence Act has no
application in disciplinary proceedings. The disciplinary authority, if after
taking the totality of all the facts and circumstances into consideration, it is
for the authority to take a decision keeping in view the discipline in the
service. In such situation, the fact that there was no allegation of
misconduct against the officer during his earlier career does not mean that
proved allegation is not sufficient to impose the penalty of dismissal.

17.  In Canara Bank Vs. V.K.Awasthy, (2005) 6 SCC 321, the Hon'ble
Supreme Court in the given case found that on proved charges it is clearly
established that charged officer failed to discharge his duties with utmost
integrity, honesty, devotion and diligence and his acts were prejudicial to
the interest of the bank, the penalty of dismissal awarded by disciplin‘ary
authority and affirmed by the appellate authority after giving due
consideration and after analyzing the material on record, found that taking
a different view by High Court regarding violation of natural justice and
quantum of penalty would not be sustainable and set-a-side the finding of
High Court.

18. In a recent judgment the Apex Court iln CEO Krishna District
Cooperative Central Bank Vs K Hanumontha Rao, (2017) 2 SCC 528, held

R,
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that nature of punishment to be awarded against delinquent is the
prerogative of Disciplinary Authority. The Court while exercising jurisdiction
of judicial review cannot act as court of appeal. Only on doctrine of
proportionality, where punishment awarded by Disciplinary Authority
found wholly disproportionate so as to shock conscience of Court the Court
can interfere but cannot impose particular punishment even in those cases
where the penalty is disproportionate. In such situation the only course is
to remand the matter. |

13.  The Hon’ble Supreme Court in Allahabad Bank Vs Krishna Narain
Tiwari, (2017) 2 SCC 308 held that only under the following cases the
finding of fact awarding penalty/ punishment can be interfered;

i) If finding is unsupported with evidence, or
i) Are such, as no reasonable person would arrive at a conclusion
as of Disciplinary Authority, or |

i) If inquiry itself for violation of principles of natural justice, or

iv)  Where the Authority has not applied its mind, or

v)  Where the Authority has not assigned reasons for its

conclusion. |

20. Taken into consideration the legal aspect of the matter, we have
examined the material on record. It is not the case where jt could be said
that there is no evidence against the applicant, The material which has
been relied upon by the disciplinary authority is|available on record. The
statement of Sri Kaushal Kumar given in the inquiry proceedings against
which opportunity of cross examination was ‘given to the applicant,
contains a statement that he went to call Sri Gulli Sharma on 24.4.1987 on
behest of the applicant and he came on the same date, but insured letter
was not delivered in his presence. This statement is corroborated with
earlier statement given by the applicant in the preliminary enquiry. As
such, this statement cannot be disbelieved and has rightly been taken into
consideration by the Disciplinary Authority. * = Merely because there is
no signature or thumb impression on the complaint of Gulli Sharma the
inquiry cannot be thrown out, especially when he admits in the inquiry
proceedings that he gave the application / complaint and he acknowledged
the same and after seeing during inquiry proceedings categorically stated
that he gave it. He also admitted before enquiry officer that he could not
append his signature/thumb impression. In view bf acknowledgment of Sri
Gulli Sharma that he gave the complaint, proves that complaint has been
given by him. Keeping in view of the statement given by Sri Kaushal
Kumar that he want to call Sri Guli Sharma on 24.4.1987, leave no room
to doubt that insured letter was handed over to Sri Gulli Sharma on
24.4.1987 and not on 23.4.1987. If the letter was delivered on 23.4.1987 as
stated by the applicant there was no occasion to call Sri Gulli Sharma on
24.4.1987 through Sri Kaushal Kishore. It is also on record that the applicant

manipulated the record by changing the date of receipt of insured letter.

The applicant by making incorrect entries also miade interpolations in the

record which is established from the record itself as well as by persons
examined in inquiry who submitted the documents.
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24/ | It is well settled th:at discretion exercised by the disciplin[ery

authorlty while awarding ' the punishment cannot be interfered. This

| l

r
Tribunal is of the view that the misconduct which is proved against the

applucamt is serious in nature. .Hence it cannot be said that the punishment

is disproportionate to prove n'msconduct The order of dismissal passed| by
the dlscLlplmary authority af’flrmed by the appellate authority and revrsro‘nal

authorlty need not be interfered with.

|

2__,5 The petition lacks merlt and is dismissed. There shall be no order as
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