
Central Administrative Tribunal, Lucknow Bench, Lucknow 

Original Application No. 270/2006

This th^^ day of April, 2012

Hon’ble Sri Justice Alok Kumar Singh, Meml^er (J)
Hon’ble Sri S.P.Singh, Member (A).

Uma Shanker Bajpai aged about 61 years son of Banwari Lai Bajpai 
r/o E-3427, Rajajipuram, Lucknow (deceased represented through 
below,noted legal heirs of deceased)

*/2. Smt. Kanti Bajpai aged about 53 years widow of Uma Shankar
Bajpai E-3427, Rajajipuram, Lucknow.

1/3. Rajesh Kumar Bajpai aged about 33 years son of deceased 
Uma Shankar Bajpai r/o E-3427, Rajajipuram, Lucknow.

Va. Kumar Suman Bajpai aged about 28 years unmarried daughter
of deceased Uma Shankar Bajpai, E-3427, Rajajipuram, Lucknow.

Applicants
By Advocate: R.C. Saxena

Versus

1. Union of India through the Divisional Railway Manager, 
Central Railway, Jhansi.-

2. Senior Divisional Mechanical Engineer, Central Railway, 
Jhanshi.

3. Additional Divisional Railway Manager, Central Railway, 
Jhanshi.

4. ' Chief Mechanical Engineer, North Central Railway,
Allahabad.

5. Sri Rishi Raj Verma, Crew Controller, North Central Zone, 
Juhi, Kanpur.

Opposite Parties

By Advocate: Sri B.B.Tripathi 

(Reserved on 9.4.2012)

ORDER 

By Hon’ble Sri Justice Alok Kumar Singh, Member (J)

This O.A. has been filed for quashing the punishment order 

dated 23.7.2004, appellate order dated 8.10.2004 and the revisional 

order dated 20.5.2005 (Annexure No. 1,2 and 3) and for directing the 

respondents to treat the applicant in continuous service upto 

31.7.2005, the date of superannuation and pay arrears to the applicant. 

The respondents may be further directed to make full payment of 

gratuity without any deduction.
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2. The case of late applicant (now in his place his family 

members have been substituted) is that he was appointed in 2000 as 

Office Superintendent -II under the Crew Controller, Central Railway, 

Juhi, Kanpur. His Crew Controller Sri Rishi Raj Verma , on account 

of personal reason, became annoyed with him and wrote a letter 

regarding preparation of certain passes and issuing them in illegal 

manner. In this regard, the letter dated 13.12.2000 was issued requiring 

him to submit his explanation within 7 days  ̂ The second allegation 

was in respect of issuing passes in excess to the number of passes 

admissible. The third alleged irregularity was that the applicant issued 

passes under his own signature without obtaining permission from 

respondent No.5.

3. In response to the above letter, the applicant, however, 

submitted his reply dated 29.12.2000 denying the allegations and also 

requesting that departmental enquiry may be held in which he would 

explain his position (Annexure 6). Thereafter, he was issued charge 

sheet dated 9.2.2001 served on 14.3.2001, annexing the report of 

respondent No.5. The applicant nominated Sri K.K.Bajpai, Guard, 

Kanpur as his defence Assistant in his disciplinaiy proceedings but his 

request was denied. Therefore, he filed O.A. No.874/2001 at CAT, 

Allahabad which was dismissed. The writ petition filed against his 

O.A. was also dismissed on 16.4.2002. then, he filed SLP before the 

Hon’ble Apex Court which was also dismissed on 24.9.2002 with an 

observation that it is open to the petitioner to bring , to the notice of 

the authorities, the notification dated 14.6.2002, constituting new 

Railway zones and seek for any fresh relief as is permissible in law in 

respect of his grievance. Thereafter, he again requested in writing

' several times for providing Sri K.K. Bajpai as Defence Assistant on 

the ground that after formation of new zone i.e. North Central 

Railway, Sri Bajpai is now working as Guard in North Central 

Railway where the applicant is also working and — the zone is



coming into effect w.e.f 1.4.2003 and bar under Rule 13 (a) of 

Railway Servants (Disciplinary and Appeal) Rules, 1968 stood 

removed. But his request was not allowed because the enquiry officer 

G.K. More, who was acting at the instance and in collusion with 

respondent No.5. On the other hand,' the enquiry officer on his own 

accord allowed one Sri C.K. Chaturvedi, Passenger Guard, Jhansi to 

act as Defence Assistant of the applicant. Thereafter, he fixed certain 

dates in the enquiry but no enquiry was held on those dates i.e.

1.6.2002 and 26.10.2002. Then the enquiry fixed on 8.2.2003. 

Unfortunately, the applicant fell ill and reported sick and remained 

'under the treatment of CMO, Jhansi and as such could not attend the 

enquiry on 8.2.2003. But he sent due information regarding his 

sickness. Thereafter, the enquiry officer never fixed any date for 

enquiry. Suddenly, after about 15 months, he was served with a copy 

of enquiry report dated 11.6.2004 along with a covering letter dated

21.6.2004.After going through the report, the applicant came to know
%

that behind his back, statements of Sri Rishi Raj Verma, respondent 

No.5 and several other employees not mentioned in the enquiry report 

were recorded. He also obtained written statements of Rakesh Babu, 

Box Boy, Uma Kant, Assistant Driver, Ranjan Kumar, Diesel 

Assistant, Shiv Kumar Dubey, Assistant Driver, Devesh Srivastava, 

Assistant Driver and Sri Afzal Hussain, ex- Electric Fitter. The 

applicant was completely denied the opportunity of cross examination 

of those witnesses. He therefore, submitted his representation dated

9.7.2004 against the enquiry report (Annexure -24). Thereafter, 

respondent No. 2 passed the impugned punishment order dated

23.7.2004 without applying his mind. He also omitted to take into 

account the other statements of the employees who were not 

mentioned as witnesses in the charge sheet but were also illegally 

taken into consideration. Then he preferred appeal dated 19.8.2004 

which was rejected on 8.10.2004. He then submitted a representation



dated 24.11.2004 which was also rejected on 25.5.2005. It has been 

pleaded that the enquiry has been conducted violating provisions of 

Article 311 (2) of the Constitution and the principle of natural justice. 

Lastly, it has been also pleaded that the penalty prescribed under the 

Rule 1968 is for compulsory retirement but order for less payment of 

gratuity is against the rules.

4. In the Counter Affidavit filed on behalf of respondents No. 1 to

4, the allegations have been refuted saying that after service of the 

charge sheet, the applicant nominated Sri K.K. Bajpai, Guard, N.R. as 

defence assistant. He also filed one O. A. at Allahabad and writ petition 

before the Hon’ble High Court in this regard which were dismissed 

saying that Sri Bajpai is working in different Railway, therefore, he 

cannot be permitted as Defence Assistant. The Hon’ble Supreme 

Court also dismissed the SLP on 24.9.2002 giving liberty to the 

petitioner to bring to the notice of the Railway authorities the 

notification dated 14.6.2002 constituting new Railway zones and 

seeking any fresh relief permissible under law. The various 

applications of the applicant in respect of appointing Sri Bajpai as 

Defence Assistant were treated as null and void because it has already 

been accepted during the course of enquiry on 1.6.2002 while 

answering the question No. 2 and 3 that Sri C.K. Chaturvedi , 

Passenger Guard, Jhanshi is his defence Assistant. Before North 

Central Railway, the new zone coming into force w.e.f 1.4.2003, Sri 

Chaturvedi had already been nominated as his Defence Assistant. The 

enquiry officer Mr. More, O.S. (M) was in the grade of Rs. 6500- 

10,500/-, while the appUcant was in O.S. Grade II of Rs. 5500-9000. 

Therefore, it cannot be said that both were in equal rank and as such 

Sri' More could not have been appointed as Enquiry Officer. It has 

also been denied that Sri More was man of respondent No.5.The 

enquiry was conducted from 17.4.2001 to 11.6.2004 which clearly 

proved that it was not conducted in a haste. It has been admitted that
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a notice dated 21.6.2004 was submitted to the applicant to submit his 

explanation in the light of the enquiry report within 15 diays of the 

receipt. During the course of enquiry , the written statement of Sri 

Rakesh Babu, Box Boy , Sri Uma Kant,Assistant Driver, Sri Ranjan 

Kumar, Diesel Assistant, Sri Shiv Kumar Dubey, Assistant Driver, Sri 

Devesh Srivastava, Assistant Driver and Sri Afzal Hussain, ex-Electric 

Fitter have already been obtained on record since the allegations 

regarding privilege passes of the above noted employees are also 

mentioned in Annexure II of he charge memorandum dated 9.2.2001. 

After considering the representation of the applicant, respondent No. 

2 passed order dated 23.7.2004 containing descriptive details and 

reasons. Similarly, the appellate authority also passed a reasoned and 

speaking order on 8.10.2004. The revisionary authority after 

-considering the revision petition, modified the punishment order from 

compulsory retirement with full pension and 2/3'̂ '* gratuity to the 

punishment of compulsory retirement with ftill pension and 4/5'*’ of 

gratuity.

5. A Rejoinder Affidavit has been filed against the above 

reiterating the pleadings contained in the O.A.

6. On behalf of the official respondents, a Supple. CA. has also 

been filed reftiting the pleadings of O.A. and adverse contentions 

made in the R.A. It has been further submitted that a sealed bundle 

containing exhausted privilege passes/PTOs and other used materials 

were lost by Sri U.S. Bajpai in respect of which an FIR was lodged 

by Crew Controller, respondent No.5 on 21.9.2009 in Gonvindpuri 

Post Station , District- Kanpur Nagar against the applicant. The said 

bundle was handed over to the applicant on 19.9.2000 in presence of 

Sri Deepak Kumar Rajvanshi, Sri Hari Narain Trivedi , Assistant 

driver and Sri Brij M ohan, Box Boy.

7. Against the above, a Supple. R.A.has been filed.
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8. A SuppIe.C.A. on behalf of the official respondents has also 

been filed reiterating the same contentions.

9. We have heard the rival submissions and perused the material 

on record.

10. The enquiry report dated 11.6.2004 has been brought on record 

as Aimexure No. 23. In the initial 3-1/2 p^ges, the details of charges 

and brief history of the case have been mentioned. The remaining 

part of the enquiry report is being extracted hereinbelow:-

“SF-7. No. JHS/M/183/CW/DAR/l dated 17.4.2001 was 

issued and all concerned were advised accordingly.The date of 

enquiry Was fixed on 18.4.2001.Sri S.K.Misra, Retired OS-1 

was DE’s ARE. On 1.5.2001 was given to enquire into the 

case. DE changed his ARE from Sri Mishra to Sri K.K. Bajpai, 

Guard of GMC, Northern Railway but as per letter at page 62 

nomination of Sri K.K. Bajpai was hot accepted by the 

administration since the same was not within the rules. Against 

this act, Sri U.S. Bajpai (DE) went to the Court of Law (CAT 

ALD) .Court of Law (CAT Aid) gave their decision in favour 

of the administration. DE remained under sick list from

5.6.2001 to 1.12.2001 and reported for duty on l.i2.2001. 

Accordingly, DE was asked to give another name of ARE 

vide letter at page 88 and the date of enquiry was fixed on 

2 . 1.2002.

E.O. was changed as per letter at page 116 and enquiry was 

fixed on 27.2.2002. DE took leave fi-om 28.12.2001 to

13.1.2002 and further reported sick and got fit on l6.1.2002. 

In the mean time DE was pressing hard to, accept the name of 

Guard, Sri Bajpai as ARE (pages 125 and 126). Once again the 

date of enquiry was fixed on 22.5.2002 and 1.6.2002. CC JUI 

has informed to EO vide letter dated 4.5.2002 (page 184) that 

Sri Bajpai (DE) is under Sick list with ADMO JUI who has



sent him for Spl. Medical to JHS from where he remained 

under Sick list and on his (DE) resumption EO’s letter for 

enquiry will be served.

On 1.6.2002, Sri U.S. Bajpai attended the enquiry and gave his 

written consent of Sri C.K.Chaturvedi, Divil Secretary, 

cRMS/Pass, Guard, JHS to act as his'ARE. DE’s ARE Sri 

Chaturvedi desired that a suitable date of enquiry be fixed and 

desired some documents to be given to him in regard to this 

enquiry and the date of enquiry was fixed on'20.9.2002 and 

informed the decision in favour of the Administration. The 

enquiry was once again fixed on 18.7.2002 but DE reported 

sick as per SSE (C&W/Admkn.) JHS’s letter dated 23.7.2002. 

Once again the date of enquiry was fixed on 2.11.2002 and

3.11.2002 statements were recorded in the presence of ARE 

but DE, Sri Bajpai did not attended the enquiry though he (DE) 

was relieved for enquiry with Special Duty Pass ex- Jhansi to 

Kanpur and back. On 8.11.2002, Sri Bajpai (DE) submitted 

Hon’ble Supreme Court of India’s dismissed Special Leave 

Petition and the Court’s orders were honoured and DE was 

advised vide page 201. Again date of enquiry was fixed on

8.2.2003 but Sri Bajpai did not attend the same. Only his ARE,- 

Sri C.K. Chaturvedi and Depot Iricharge (CC JUI) Sri 

R.R.Verma was present. As such, the enquiry was put to an 

end since the party was deliberately intending to get the 

enquiry proceedings prolonged. Further, records as mentioned 

in . the proceedings of enquiry was also cross checked ^ d  

found that the enquiry was upto the mark.

3. Witnesses examined:-

Sri R.R. Verma, CC JUI (CNB) was examined very carefully 

on 18.7.2002 , 26.10.2002 and 2.11.2002 in presence of the 

ARE of DE, the statements recorded vide Q.No. 1 to 08. All
4 . ?



the answers given by the witness is against the DE which
I.

clearly proves that DE, Sri Bajpai has issued the passes in an 

unauthorized and in an illegal manner without obtaining the 

prior permission of the depot incharge and also without the 

signatures of the depot incharge on the passes issued by 'him 

(DE).As such, he (DE) is responsible for the charges as laid 

down in the SF-5 No. JHS/M/183/CW/DAR-l dated 9.2.2001. 

The written statement of Sri Uma Kant, Assistant Driver JUI 

working under CC JUI duly vetted by ARE oTDE and CC JUI 

has clearly stated that he has availed passes as per pass Rules 

only. '

The written statement of Sri Rakesh Babu, Box Boy, JUI 

working under CC JUI duly vetted by ARE of DE and CC, JUI 

has clearly stated that he has availed only three passes as per 

rule in the calendar year but the fourth pass issued has not been 

received by him during that year.

The written statement of Sri Ranjan Kumar Jaiswal, DSL/ Asst. 

T.No. 316 JUI working under CC, JUI duly vetted by ARE of 

DE and CCJUI has clearly stated that he has only availed one 

set of pass in a year, for which he is entitled and for the 2nd 

pass he has not given his application and also did not receive 

the same.

4. Reasons and Remarks:-

As per charges in Annexure II of SF-5 No. JHS/M/.183/CW/ 

DAR/I dated 9.2.2001.As per statements recorded on 1.6.2002, 

in accordance to answer to question No. 02, DE has confessed 

that Sri C.K. Chaturvedi Pass. Guard JHS has been 

nominated to act as his ARE. Sri C.K. Chaturvedi vide answer 

to Q.No. 01 has agreed to act as ARE to Sri U.S. Bajpai. 

Witness/CC , JUI Sri RR. Verma only attended the enquiry 

held on 18.7.2002, ARE, Sri Chaturvedi and DE, Sri Bajpai
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did not attend the same in accordance to answer to Q.No. 3 

and 4 documents related to enquiry i.e. couiiterfoils have 

been deposited by CC.JUI which are enclosed herewith.

On 26.10.2002, according to answer to Q.No. 1, DE Sri Bajpai 

has stated that without his ARE, he is unable to reply and 

attend. Vide answer to Q.No. 06, DE stated that the case is in 

the Court of Law and enquiry should be kept pending till such 

time the decision is given by the Hon’ble Supreme Court. 

Witness/CC JUI, Sri RR. Verma vide answer to Q.No. 03 has 

stated that the personnel file of employees and copies of letter 

issued by DRM (P) for passes to be issued to retired 

employees is in CC’s office. JUI and can be produced.

On 2.11.2002, enquiry was conducted but Sri U.S. Bajpai 

(DE) failed to attend the enquiry. As such, witness /CC JU I, 

Sri R.R. Verma was examined. Vide his answer to Q.No. 1, it 

is stated that the signatures on pass file does not tally with that 

of counterfoils . Vide answer to Q.No. 2, DE, Sri Bajpai has 

issued complimentary/ privilege passes without obtaining 

Depot Incharge prior orders/ instructions. Vide answer to 

Q.No. 04,DE Sri Bajpai has issued fraudulent passes and also 

did not follow the pas rules. Vide answer to Q.No. 5, Sri 

Bajpai did not obtain prior order o f Depot Incharge on the 

application format also did not took any signatures of Depot 

Incharge on the privilege /complimentary passes issued by 

him (DE) to employees/ retired employees. Vide answer to 

Q.No.06, witness stated that he was mostly on duty and only 

in few cases he was on line. Vide answer to Q.No. 7, witness 

mentioned that in presence of Depot Incharge no body has right 

to pass order for issuing privilege /complimentary passes to 

employees/retired employees and to sign the same. Vide 

answer to Q.No. 08, it is stated that employees working under



CC, JUI S/Sri Uma Kant, Rakesh Babu and Ranjan Jaiswal has 

given written consent that they are not at fault and also 

innocent for this fraudulent use.

Further, it is added that a Joint proceedings of enquiry was also 

conducted in this case. The written statements of DSL Asstts. 

Of JUI, S/Sri Anand Prakash Tripathi, Shiv Kumar Dubey, 

Divesh Srivastava , Uma Kant, Sathya Narayan, V.J. Pal, 

Ranjan Kmnar Jaiswal, retired Electrical .Fitter, Sri A^al 

Hassan, H/ Khalasi (C&W) Sri Ram Krishan Srivastava and 

Goods Driver Sri Ram Kumar Dwivedi be perused. The 

signatures on written statement dated 2.11.2002 of S/Sri Uma 

Kant, Asst. Driver, Ranjan Kumar Jaiswal and Rakesh Babu 

when compared with that of counterfoils 108/109, 88/89, 

98/99 does not tally with each other which clearly proves that 

false signatures of the employees have been made and issued to 

unauthorized persons for fraudulent use.

5. Findings:-

As per the statements of Prosecution witness/CC JUI, Sri R.R. 

Verma, the statement of the DE and all relevant papprs and 

proceedings of enquiry papers. It is concluded that DE, Sri U.S. 

Bajpai OS II (M) JUI now at JHS has used' the power of a 

Depot Incharge which are illegal and beyond his (DE) powers 

and also did not. followed the pass rules which have been 

proved, vide answer to Q.No. 4 and 5 dated 2.11.2002. The 

signatures on written statement dated 2.11.2002 as regards 

privilege passes of S/Sri Uma Kant, Asst. Driver, Ranjan 

Kumar Jaiswal and Rakesh babu when compared with that of 

counterfoils 108/109, 88/89, 98/99 does not tally with each 

other which clearly proves that false signatures of the 

employees have been made and issiled to imauthorized persons 

for fraudulent use. As regards, issue of complimentary passes
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to retired employees statement recorded on 26.10.2002 of 

witness/CC/ JUI, Sri R.R. Verma answer to Q.No. 03 and also 

going through the proceedings of enquiry report and other 

documents proves that he (DE) has issued complimentary 

passes in an unauthorized manner without obtaining the prior 

permission of Depot Incharge and did not follow the pass 

rules. As such, the charges as laid down in the SF-5 N o., 

JHS/M/183/CW/ DAR/I dated 9.2.2001 are proved. Thus, this 

type of irregular and irresponsible working o f DE, Sri U.S. 

Bajpai OS-II (M) JUI now at JHS has caused a heavy loss to ' 

Railway Administration.” ’

11. As said above, the enquiry report was served upon the 

applicant who submitted his representation on 9.7.2004 which is as 

under:-

t  ŜTT ^  R̂FTT W  I t  ^  ^  I
Ir  ^  I 5iT^ ^  ^  F f t o '  ^  t  ^

11
. arsft ^  ^  oicrtt ^  ^  w  msff ^

R̂cTT T?r, ^  ^
^  ^  I ^  ^  ^  ^  ^  ^

SIT̂  ^  ^  ^ 1  SIT«ff ^  f̂5T ^  '3# ! ^
^  ^  ^  ^  %
^  ^  I  ^  5ITsft ^ f̂ tWRT ^ ' f ^ l

5TSf5T^ ^  f§TBIR ^  ^  T̂f OTTf^ ftcfT I  ^
^  SfT̂  ^  ^  S[cf  ̂ HRM W  cTSTT ^
^  ^  STTI

'StcT: ^  ^  'Srĵ ST I  ^
ôtTo>3TrTo Pi"4Ml ^  'SH'Tl'Id 5^: ^ !TT̂  ^  'SFPfT

Pl̂ IfSldl feS ^  STT̂  cTR^ £f
I  ITTsff ^  Sfqr ^  ^  >3T ^  T%  ̂l”

12. The disciplinary authority thereafter, passed the following 

punishment order:-

“1. I have carefully considered the enquiry report and the 

findings submitted by the enquiry officer appointed to enquire 

in the charges framed against you vide memorandum No. SF 5 

.No. JHS/M/183/CW/DAR/IO dated 9.2.2001 and 'your 

representation dated 9.7.2004 in reply to enquiry report sent to 

you vide letter of even number dated 21.6.2004. I hold you
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guilty of the articles(s) o the charges/imputation of the 

conduct of his behaviour , vig., as shown in the charge 

memorandum dated 9.2.2001 for the reasons stated in the 

attached note.

2. I have decided to impose upon you the penalty of 

compulsory retirement from service. You are, therefore, 

compulsorily retired from service with immediate effect.

3. Under Rules (18) and (19) of the RS '(D&A) Rules, 

1968, an appeal against these order lies to ADRM, Jhansi.

4. The appeal shall be preferred in your own name and 

under your own signature and presented within 45 days from 

the date you receive the orders to the appellate authority 

sending a copy of the same to the undersigned.

5. The appeal shall be complete in itself and shall contain 

all material statements and arguments on which you rely and 

shall not contain any disrespectful or improper language.

6. Please acknowledge receipt.”

Encls:-(DA speaking order in 03 pages)

“arrdf̂ icT eft ott ^

('3M '37T ^  t . t .  5T5TT., ^
l)_l ^  ^  ^  ^

-a#?! ^  qm (fp t ^  w m m  %) ^  ^
^  if ^  t  I3[£f qRT ^  ^  ^c^fcl eft di\^M ^

^ ^  ^  I ^  wm ^  f%5r ^  I  sff
^  ^  3VTTT ^  r̂rsfJT ^  ^
I .

sTRtf̂ RT ^  qsr Rnfcb o€;.ov9.-roo« Sf
I  efr ^  SRfrr steTFT d̂l̂ 47lT ^ ^  £f

^  I  ^  ^ ^  ^ o<3.o5;. ôo;?
^  ^  ^  ^  SRPT % WTT ^  ̂ ^  ^  ^
I  ^  t  qsf eft %
s| |̂c| ^  ^  0^.0^.'Roo^ y^ci %l
^  ^  fR R  ^  ~SR\ ^R4wfr % srqFT ^
F l^  ^  ^  '3TRtft?r ^  tTcf îjn '̂+.K’ eft

^  I  WT5 I  ^  m r  eft
^  3T W  t  -sftT

<3T̂  if ^  eft cTFrFtt ^  ^
■srq̂  i ^ a r r  q r w m  ^  anqf^ ^
<5{̂ , ^  t3fm ^  UK 'snqfer 3̂^ .  m  ^  ^  1 1

^  q f ^  % frr ^  ^  T̂Tsrrtf s r t  ^  q5T̂
a r q ^ l  ^  ^  Rnfcb ^<i.o\9.7ioo<) ^  ETF5Ftf SRT

'3Tq̂ r ^  ^  Foreign Railway ^  eft ^

^ 'Stq̂  f̂ r̂ Tfqs 3̂.o\3.-̂ oô  ^  ^ ■arf̂ T̂ I
^  ^  Foreign Railway m  <^4^id ^

4 s(
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ê̂ fxTT qsf ^  ^
^TPWT Fortnight Time ^  ^  %it ^  -sn̂ T̂ o^.o<i.-^oo^ ^  | i
Fortnight WT ft ^  ^  ^  ^  s r t  ^  ^  ^

^  ^  SR^lRld ^  W  ^  5 B R # R  ^  o ^-o 'i-
^ 0 0 % qsf ^5 .̂-3 .̂^00-5 ^  q^ ^  ITTŜFT ?T
^ 4 ^ 1(1 W  I  '37^?TRFT '3f)T < S ^  ^

P m  (A,B) ^  '3T^^ ST5PT -Hdl -̂̂ K, ^  WTR ^  ^  ft
vltl'HJi H H  Mt^llf^a ^  I ^  c |M ^ 4  ^  <HH'H =>H^d ^  'jIT^ %
^  ^  ^  ^  sR^nl^ ^  I

3^: ^5,.o«.^oo9 ^  ciMil  ̂ ^  ;3 ^  -MNId'M
IvTTFRK ^  '̂ PFTT ST̂ M ^  ^.%. ’TÎ , ^ 3 ^  ^  ^

T̂lf%FE STPTT q5T ^  
l^nwRK 3̂ Fcr ^  ^  ^  ^  ^
5 ^  OTT̂?! ^  % arcRT S ( ^  Pl -̂W cff^ Ĉ  f̂ fZR
^ T fq t  W  I  ^  WH STHRR- 11

“The Railway servant may present his case with the 
assistance of any other Railway servant (including a railway 
servant on leave preparatory to retirement) employed in the 
same railway administration on which he is working.”

5̂ff̂  atf̂ JcRrfl SRt R^i4 > ^ ^ .0 ^.9 0 0 ^ qcf o'j.o^.'^oo'^ 
^  cItW f̂ mcf ^  oftr <37q% ^

HST ^  ^sT ^  §trfii?r |CT| ^  'Stf r̂arft ^  
^  '31TT% ^MTPRT % HTST fcHTFR ^-c..o^.^00^, ^^.^o.^oo:?,
■^^S.̂ o.-̂ ioo-̂ . o^.gg.^oo^, ot;.o^.:?oo^ ^  c^ Witte
f̂ RcT ^  <m^, ^  ^  5̂?7T eFTT̂r 1̂% .STRt̂ t ^  srf̂  £f
<3VT  ̂ m  T ^ l  ^  <3V  ̂ XT?T £f q .'3 7 R .f -  ^

^  ^  ^  SR^ ^  ^ 1  n̂ fJT̂  ^
^  ^  ^  ^ ^  csiT̂ r̂ ^dCf-i I

^  5 f T ^  s r u  ^  ( W 6 R M  ^Ftf, W l ^  ^  -Sf^rrflr ^

^R4^nftqf qsf # n f ^  ^  'srter ^  ^  ^  ^ s n  qm
M ct ^  '3frr ^Rif îifW qsR qro ^  ^  ^  qi^
^  ^  I q?N fW  % Counter Foil q r ft

^  1 1  ^  S?W ^  <3#?T JTHIŜ  q^T f̂ PfcT
^^N tt qrw ^  ^  t ,  ^  5T§Tm̂  ^  c^ frf r̂ gf f^RT  ̂ f̂t

Hf5F#w ^  Ri^<r< 1 1

^  ^  ?ft TT̂ §r WTf, SfT̂RT ^  3-q|cbW, wm=b
^  #5M WFR5, ^  fi. ^

m F (^  ^fM^, ^  ^§T WTO5 ^̂n?RF5, ^  ^  'W^IM
1 ^ ,  ^  q^f e r ^  ^  ^ F i^ iR ijl' ^  f ^ i f ^

^  I  f ^  3̂^  ^  HT#t ^ ? T T  q m  1 ^  I  ^  ^ 1

a q f r i f W  < s^  w  #  ^  ^  ^  fSB̂ r ^  I  ^  ^  3̂^
{ ^  I  # T  ^  ^  ^ 3 ^  <¥n%2!^ f§B^fI I '3M<1cW c b ^ ^ lR ijl qw

'SRT ^  ^B^EnfW ^  ^ « i i  w  ^  Tizr I  cr̂  a#sr crft^ ^  ^
^  ^  ciî Cl4  irncr ^  ^qftw

^Fhnft2?f ^  Counter Foil q r ^  fteTR ^  1 1

^  ^  ^  W#FT ■3T£ft?T̂ {MT̂ T qT ^
£f q ^ ^  t  ^  cR ¥  ^  ^  ^  ^  ^  w f t  -S T T l^  I

q^ qr f̂>'[4<ci |Sr <h^Pis5 t ^  qjpf ^
'Sfr?: ^  ^  (sTMT^) 3t,5(E( ^  q̂Pi-4M 3(i) (ii) (iii) ^  ^ 3 ^ ^

I

^  ^  qsf ^  yHiP^ici ^  t
^  £fF3i?t^ ^  3 5 q r ^ f t fT  ^  4 ^ # r  'STRtq 'j^ t  c r ^  I  'Sftr ^
cR F  ^  f F  ^  I^f Er r  11

^  WH ^  c f i ^ ^  c^  ^  f^ p % n r  ^ t f i^  ^  ^

^RfiTH q^ -srefr^ t  '<mP|c)i4 ^  (Compulsorily
retired with full pension and 2/3''** gratuity) ^  ^  ^  '3#R tR ?T

^  cT̂sRRT smr^ ^  ^ r t  1”

13. An appeal was filed against the above order. The appellate 

authority passed the following order on 8.10.2004:-
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“Speaking Grder-Case No. JHS/M-183/CW/DAR/I

I have gone through the appeal of Sri U.S. Bajpayee, report of 

E.O. Orders passed by D.A. and has also heard Sri U.S. 

Bajpayee, in person. I had also seen various orders passed by 

the Court and after perusing that following speaking order is 

being given. ' . ■

In this case, it should, be seen that if all the parameters of 

natural justice has been met and if charges levied in Charge * 

sheet has been proved.

One important issue was about defence, council in this case. 

During enquiry, Sri Bajpayee has admitted onl.6.2002"that Sri 

C.K. Chaturvedi is my defence councilor. In statement, CE,

Sri Chaturvedi as Defence counselor and EO have signed 

jointly. Therefore, there was no denial of opportunity to CE. ' 

However, at appeal stage again ,he was further given a chance 

to present his case before the appellate authority and submit 

new evidence or records in support of his case. This order is 

being passed after listening to him and considering all the 

facts he has highlighted. Thus remedy , which is available to 

him in law and as part of natural justice has been provided to 

him.

CE has been charged with allegation that he has wrongly issued 

passes to number of employees in unauthorized manner. CE 

has given the defence that he was authorized by CC to issue 

passes in his absence and he has produced that letter as a part 

of his defence. However, on13.1.2000 but CC was on duty. 

Similarly, on 14.2.99, pass was issued to Sri Sanjeev Kumar 

and again CC was present.

There was another charge that passes, which were issued to 

certain employees were not received by them giving 

possibility that they might have been misused. CE has not
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rebutted statement of employees nor has given any specific,

, defence on this issue, which* was the core of charges. 

Employees have given statement • in support of charges . There ' 

is hothing to suspect any bias or malice in the declaration given 

by employees. Therefore, after considering all the factors, it is 

decided to uphold the punishment given by DA.”

14. A revision was also filed in this case. The order passed by the 

revisionary authority is as under:-

' “Sub: Revision under Rule 25 of the RS (D&A) Rules, 1968. 

Ref; Your revision appeal dated 24.11.2004 against 

punishment of compulsory retirement with full pension and 

2/3̂ ** gratuity imposed by Sr. DME/JHS and on appeal, upheld 

by ADRM/JHS, appellate authority.

The charges against the employee are that while functioning as 

OS - ir  (Mechyjuhi/Kanpur, he committed irregularities in 

issue of complimentary and privilege passes including issuing 

of excess passes, issuing passes in the names of employees 

who did not receive them etc.

' The employee was issued SF-5 (Major Penalty memorandum) 

by Sr. DME/JHS and were later imposed the punishment of 

' ‘compulsory retirement from service with full pension and 

212)̂  ̂gratuity’ by Sr. DME/JHS. The employee made an appeal 

to the appellate authority , viz ADRM/JHS whp has rejected 

the appeal.

The employee was heard at length in the personal hering on

20.4.2005. The employee also submitted a representation 

during the hearing.

I have carefully considered the revision petition made by the 

- employee and also the papers in the case, and further 

considered the points made by him during the personal hearing,
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and in the representation submitted by him during the personal 

hearing.

The main points brought out by the employee are that he was 

not allowed the ARE of his choice viz. Sri K.K. Bajpai and that 

charges framed against him are without substance.

On the issue of ARE, I find that the matter was gone through 

by the Hon’ble CAT, ALD Bench and Hon’ble High Court, 

ALD and Hon’ble Supreme Court but no relief could be 

obtained by the employee by way of direction for having Sri 

K.K. Bajpai as his ARE. The employee also has accepted Sri ■ 

C.K.Chaturvedi as ARE during the enquiry on 1.6.2002. 

Therefore, the submission of the employee that he was unjustly 

denied the assistance of Sri K.K. Bajpai as ARE is not 

acceptable.

As to the charges , it is seen that the same have been proved 

during the enquiry. The issuing of excess no. o f passes, issuing 

passes in the name of employees who have not received them, 

etc. are serious charges and speak poorly of the employee. 

Considering all aspects of the case, I find that the employee 

has been correctly charged ^and has been justly punished. 

However, keeping in view your generally clean record of 

service in the past, the punishment is modified to “compulsory 

retirement with full pension and 4/5* of Gratuity”.

15. The learned coimsel for the applicant placed reliance on the

following case laws:-

i) Asha Ram Verma and others Vs. State of U.P. and others 

2003 (21) LCD 493- In departmental proceedings, in case oral 

evidence is relied upon- opportunity to cross examination should be 

given.

ii) Radhey Kant Khare Vs. U.P. Cooperative Sugar Factories 

Federation Ltd. 2003 (21) LCD 610- Ordinarily, the statement of
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witnesses should be recorded in presence of the employee unless there 

are compelling reasons to act otherwise

iii) Govind Lai Srivastava Vs. State of U.P. 2005 (23) LCD

495- Charges have to be proved by the department itself from the 

material on record.

iv) Samiullah Khan Vs. U.P. State Road Transport Corp. 2005 

(23) LCD 1435.- The enquiry would vitiate on the ground of denial 

of opportunity to cross examine.

v) S.N. Pandey Vs. State of U.P. 1999(17) LCD 33 -  Unless

there is a specific finding that delinquent officer has been guilty of a 

specific misconduct, no punishment can be awarded.

vi) Roop Singh Negi Vs. Punjan National Bank and others 

(2009) 1 Supreme Court cases (L&S) 398- Documentary evidence -  

mere production of documents is not enough- Contents of 

documentary evidence has to be proved by examining witnesses. In 

departmental enquiry, it is a duty to record reasons because the orders 

of disciplinary authority and appellate authority entail civil 

consequences.

16. There cannot be any dispue in respect of the prepositions of

law which have been laid dovm in the above cases. We would be 

considering the merit of this O.A. in the back drop of the above case 

laws relied upon by the applicant.

17. Firstly, it was submitted that the ranks of the enquiry officer 

and the D.E. (Delinquent employee) i.e. the applicant were the same 

on account of which the enquiry was agaisnt law. This pleading has 

been specifically refuted by the respodents saying that the enquiry 

officer Sri More was O.S. (M) in the grade of Rs. 6500-10,500/-, while 

the applicant was in O.S. Grade II of Rs. 5500-9000/-. As against this 

, nothing otherwise could be shown from the side of the applicant, 

therefore, the above pleading of the applicant is not substantiated.
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18. Secondly, it was pleaded that the enquiry officer was the man 

of respondent No.5. But we do not find any material on record to 

prove this contention. On the other hand, it comes out from record that 

the enquiry was not completed in a haste. It rather took about three 

long years from 17.4.2001 to 11.6.2004 to complete.- It also appears 

that from the very beginning, the D.E. was probably trying to delay 

the enquiry. Initially he filed O.A. at CAT, Allahabad in July, 2001 in 

respect of having a defence assistant of his choice (namely Sri K.K. 

Bajpai, Guard , Northern Railway (Foreign Railway), though this 

request was against the relevant rules. Therefore, the O.A. was 

dismissed within a week. Then a writ petition was filed which too was 

dismissed on22.4.2002, in which the above rule was mentioned. Then 

SLP was filed before the Hon’ble Supreme Court which was also 

dismissed on 24.9.2002. We would make an elaborate discussion on ‘ 

this point in the next paragraph. As far as the above point is concened, 

it is decided against the applicant.

19. Thirdly, it was submitted that reasonable opportunity was not 

given to the D.E.. As said above, the applicant was asking for 

appointment of Sri K.K.Bajpai , Guard, Northern Railway as his 

Defence Assistant who was not in the same Railway administration in 

which the applicant -was working. This request being against the 

above rules,' was not accepted. As already mentioned the applicant 

then filed an O.A.before CAT, Allahabad which was dismissed in a 

week’s time. The Tribunal however directed the applicant to 

nominate within a fortnight some other official. But the applicant did 

not propose any other name. Not only that, the perusal of the record 

shows that as many as four letters ( dated 3.5.2001, 19.12.2001,

21.12.2001 and 26.12.2001) were sent to him calling for giving any 

name of defence assistant in accordance with rule 13(AB) of 

Disciplinary and Appeal Rules, 1968. But even then he did not give 

any name. Instead he filed wirt petition before the Hon’ble High Court

M
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on 16.4.2002, which was also summerily dismissed within a week on

22.4.2002, keeping in view the above relevant rule under which an 

Assistant of Foreign Railway cannot be appointed as defence 

assistant. Thereafter, the enquiry officer fixed 22.5.2002 and 1.6.2002. 

The DE appeared along with his defence assistant namely 

C.K.Chaturvedi, Passenger Guard of the same Railway. The enquiry 

officer took his statement and in reply to question No. 2 and 3, the DE 

accepted that Sri C.K.Chaturvedi , Guard, Jhansi, was his defence 

Assistant and Sri Chaturvedi -also submitted his consent on the same 

date i.e. on 1.6.2002. During the enquiry, below this statement are the 

signatures of delinquent employee (DE), Enquiry Officer and the 

above Defence Assistant Sri Chaturvedi. From this, it becomes clear 

that the delinquent employee had accepted the appointment of Sri

C.K.Chaturvedi, Passenger Guard, Jhansi as his defence assistant and 

his defence assistant Sri Chaturvedi had signed below the statements 

and did not raise any objection, as mentioned in the order of the 

disciplinary authority which has been extracted hereinbefore in this 

judgment. Though, it appears that in due course of time, some new 

Railway zones were created. But even then the Hon’ble Supreme 

Court dismissed the SLP on 24.9.2002, giving liberty to the 

petitioner to bring to the notice of the Railway authorities regarding 

notification and seek fresh relief permissible under the law. But it 

appears that subsequent applications were treated as meaning less 

because as said above, DE had already accepted in so many words in 

writing Sri C.K.Chaturvedi, Passenger Guard, Jhansi to be his 

defence assistant on 1.6.2002 while new zones took effect from 

1.4.2003. That is why he did not raise any objection in this regard till 

completion of enquiry. After completion of enquiry, the DE in his 

letter dated 9.7.2004 raised this point that he has not nominated Sri

C.K. Chaturvedi, Passenger Guard as defence Assistant. But this 

contention is against record as already discussed above. Moreover,
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there is nothing on record at all to show as to what prejudice was 

caused to the applicant in this regard. The Central Administrative 

Tribunal,Allahabad, the Hon’ble High Court and even Hon’ble Apex 

Court also did not find any merit in this point. Therefore, this point is 

also decided against the applicant.

20. Fourthly it was submitted that the enquiry was conducted ex- 

parte and the statements recorded behind his back, were taken into 

consideration. Enquiry report dated 11.6.2004 has been brought on 

record as Annexure No. 23 and the relevant part has been extracted in 

para 10 of this judgment. Its perusal shows that initially, the delinquent 

employee (DE) had nominated one Sri S.K.Mishra, retired OS - I  as his 

defence Assistant . But on 1.5.2001, he requested for nomination of 

above Sri K.K. Bajpai as his Defence A ssist^t in place of Sri S.K. 

Mishra. But the administration refused to nominate Sri Bajpai because 

the same was not within the rules. Then the DE reported sick from

5.6.2001 to 01.12.2001 i.e. for about six months. He was asked to give 

another name of Defense Assistant vide letter at page 88 and the date 

of enquiry was fixed on 2.1.2002. Then the enquiry officer was 

changed and as per letter at page 116,enquiry was fixed on 

27.2.2002.0nce again the date of enquiry was fixed on 22.5.2002 and

1.6.2002. On 1.6.2002, the DE attended the enquiry and gave his 

written consent for Sri C.K. Chaturvedi to act as his Defense 

Assistant. Sri Chaturvedi desired a suitable date of enquiry and also 

demanded some documents. The enquiry was then fixed on 20.9.2002 

and then on 2.11.2002 and 3.11.2002, statement was recorded in 

presence of Defence Assistant but the DE did not attend though he was 

relieved for enquiry with special duty pass from Jhansi to Kanpur and 

back. On 8.11.2002, the DE submitted the, dismissal order of the 

Supreme Court of Special Leave Petition. Then date of enquiry was 

fixed on 8.2.2003 but the DE did not attend. However, his defence 

assistant Sri Chaturvedi was present. Thereafter, the enquiry was

■
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closed. Earlier, the statement of sole witness Sri R.R. Verma , 

mentioned in the charge sheet was recorded on 18.7.2002 ,26.10.2002 

and 2.11.2002 in presence of the above Defense Assistant. Thus, the 

DE participated in the enquiry either himself or through his Defense 

Assistant and had every (knowledge of the dates and proceedings of 

the enquiry. The contention of ex-parte proceedings appears to be 

wrong and against record. It was also said that some written statements 

were also taken into consideration. The perusal of the enquiry report 

shows that during enquiry , written statements of some Railway 

officials were on record which were taken into consideration read 

with the detailed oral evidence of Sri R.R. Verma, consisting of eight 

(8) significant questions as specifically mentioned in the enquiry 

report and on that basis, the findings was recorded. Moreover, no such
X

objection was ever raised earlier. It is also settled law that sufficiency 

or adequacy of evidence cannot be looked into by a court or 

Tribunal . It is only in the case of no evidence where a court or 

Tribunal can interfere. The case in hand is not a case of no evidence. 

It is also relevant to note that at appeal stage , again he was fiirther 

given a chance to present his case before the appellate authority and 

submit new evidence ,if any on record in support of his case as 

mentioned in the appellate order. Therefore, the above points also 

appears to be totally baseless.

21. As laid down by the Hon’ble Supreme Court^in the case of 

Bank of India Vs. T. Jagram, AIR 2007 SC page 2793, the scope of 

judicial review is very limited in such matters. We can only look into 

decision making process and not merit of the decision. In the present 

case, we do not find any flaw or lapse in the decision making process, 

either by the Disciplinary Authority or by the Appellate Authority or 

by the Revisionary Authority. AH the above three authorities have 

passed detailed speaking and reasoned orders. Similarly, in the 

case of Union of India Vs. Upendra Singh (1994) 3 SCC page
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357, it was laid down that a Tribunal cannot take over the function of 

disciplinary authority. The court or Tribunal has no jurisdiction to 

look into the truth of charge or into correctness of the findings by 

enquiry officer, disciplinary authority or appellate authority. Most 

significant is the fact that in the present case, applicant could not 

prove any prejudice caused to him. In the absence of that, no 

interference can be made particularly when we have seen that all the 

procedural provisions laid down under the Rules have been duly 

followed at all stage and adequate opportunity was given to the D.E. 

Even violation of any or every proceidural provision cannot 

automatically vitiate the enquiry or orders passed , if  no prejudice is 

established to have resulted therefrom as laid down in the oft quoted 

case of State Bank of Patiala and others Vs. S.K.Sharma 1996 (2) 

SLR page 631. In the case of Union of India and others Vs. Alok 

Kumar (2010) 5 SCC page 349, also it has been laid down that 

merely apprehended prejudice is not sufficient. There is need to show 

de-facto prejudice for interference in the departmental enquiries.

22. Before parting with the case, the quantum of punishment is 

also required to be discussed in the light of the submissions made on 

behalf of the applicant. As already noted, it was found in the enquiry 

that DE did not follow pass rules and issued few complimentary 

passes to retired employee without obtaining the prior permission of 

Depot In-charge. Though, it is mentioned in the charge sheet that he 

caused heavy loss to the Railway Administration but that amount 

could not be quanitified. Ultimately, the DA punished him with 

compulsory retirement with full pension and gratuity. However, 

the revisional authority , after considering his clean record of service 

in the past, modified the punishment to compulsory retirement with 

full pension and 4/5*'’ of gratuity.During course of pendency of this 

OA, the DE unfortunately died but his legal representatives i.e. 

widow, one son and one un-married daughter have got themselves
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substituted in tlie hope that some sympathetic view will now be taken 

and the punishment shall be further reduced. It was also emphasised 

on behalf of the applicant that under the relevant Rules 1968, any cut 

in graUiity is not in thelist of punishments. Even then it has been added 

as punishment alongwith punishment of compulsory retirement. 

Therefore, it is against law and therefore, that part of punishemt is 

liable to be set aside. We find substance in this submission. Under 

Rule 6 of the above Rules, no such specific penalty has been provided 

in respect of any cut in the amount of gratuity. Therefore, this part of 

punishment is manifestly illegal and grossly unjust. But as per law 

settled on this point, even if a court /Tribunal reaches to a conclusion 

that some rectification is required in the quantum of punishment, 

normally ■, it should not be done by a court/ Tribunal itself. Instead it 

shoud be remitted to the authority concerned to do the needful. 

Therefore, we remit this matter to the respondents to pass appropriate 

orders in respect of rectifying the punishment order so far it relates to 

cut in the amount of gratuity as discussed above within a period of 4 

months from today. The rest of the reliefs are declined . Accordingly, 

the O.A. stands finally disposed o f No order as to costs.

(Justice Alok Kumar Singh)(S.P. SingSf^ , 
Member (A) Member (J)
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