‘ C.‘ent'ra‘l Administrative Tribunal Lucknow Bench Lucknow.
O.A. No. 249/2006
\$+e o
This, the , th day of September, 2008.
U

Hon’ble Mr. M. 'Kanihaiah, Member{J)
Hon’ble Dr. A. K. Mishra, Member (A)

Yugul Kishore: Mall aged about 54 years son of Sri Ram Parsed Mall Rlo

Gram Bardiha Nathmal Post Taikua, District Deoria presently residing at
H.N. B-172/3, R.D.S.0. Colory, Manaknagar , Lucknow working as Post

. Graduate Teacher (Maths) in Kendriya Vidyataya , SGPGI, Lucknow.

- | Applicant
By Advocate: Sri A.Moin '

Versus

1. . Kendriya Vidyalaya Sangathan , 18 Institutiorial Area, Shahidjit Singh

Marg, New Delhi-16, through its CommnssuOner
2. Joint Commissioner, (Adm:mstfatlon) Kendriya Vidyalaya Sangathan , 18
Institutional Area, Shahidjit Singh Marg, New Delhi-16,
3. - Deputy Commissioner (Administration) Kendriya Vndyalaya Sangathan ,
- 18 Institutional " Area, Shahidiit Singh Marg, New Delhi-16.
4. Assistant Commissioner, Kendriya Vidyalaya Sangathan Lucknow
Region ‘Sector J, Aligan;j;, Luckniow.

' :’j 5. Pnncnpal Kendriya Vidyalaya, SGPGI, éae Bareli Road, Lucknow.

‘ A ¢ ' R'eSpondents..
By Advocate : Sti Surendran P.

ORDER

By H’an’bie,ShriMg,Kénthaiah;,Member 4y

The applicant has filed the Originat Application with a prayer to quash the

;’;i}ripugned" order dated 30.9.2005 {Annexure No. 1) passed by respondent Np’. "

3 and direct the respondents to promote the applicant to the post of Vice

Principal grade Rs. 7500-12000/- with effect from the date when the

~ applicant's juniors were promoted i.6. 2.9.2005 with all consequential benefits

including  arrears of pay on the following grounds:-

i)“ No reasoris have béen assigned in thie impugned order dated 30.9.2005

for not prombting the applicant tq the post of Vice Principal.

ii) The impugned‘ order dated 30.9.2005 is patently arbitrary,- illegal and

malafide.

i g -

e T T



¢

-9
iy  Junior of the applicant namely Mrs. Santosh Narang whose name finds
place at Si:No. 208 amongst the PGTs (English) if‘ the Seniority list. as on
1.1.2004 and appointed in 1987 has been promoted by means of promotion
order whereas the applicant whois 1984 apbo’mtie‘é has not been found fit for
promation.

2 The respondents have fited detailed counter repfy denying the claim of
the applicant stating that the Departmental Promotion Committee has not found
fit the case of the applicant for his promotion as Vice Principal as he did not
meet the prescribed benchmark performance ‘Good". |

3. The applicant has filed Rejoinder denying the §tand taken by the
respondents and reiterated the pleas taken in the Original Application.

4. Heard both sides. |

5. The poiht for consideration is whether the applicant is entitied for refief as
prayed for.

6. The admitted facts of the case are that the applicant was initially
appointed as Post Graduate Teacher (PGT) (Mathmatics) on 22.9.1984 in the
respondents Vidyalya Sangathan. He was given the senior scale of pay w.e.f.
22.9.1996 by means of order date 7.6.2004 in the scale of Rs. 7500-12000/-
(Annexure A-2) and he was also sent on députation as Principal in the

Navodaya Vidyalaya Samiti Shiffong Region at Jawahar Navodaya Vidyalya

- Chura Chandpur, Manipur and Jawahar Navodaya Vidyalaya, Lakhimpur

Asam from 17.10.96 to 31.5.2000. Itis also not in dispute that the applicant

~ became due for promotion | to the post Vice Principal in the grade of Rs. 7500-

12000/- in the Kendriya Vidyalaya Sangathan for the year 2005-06. The post of
Vice Principai in the KV.S. is filled 100% by promotion on the basis of
seniority -cum-merit from amongst the PGTs serving inthe KVS possessing
the required qualifications, which _the apﬁlicant satisfied . The respondents
have aléo issued seniority list a on 1.1.2004 in which the name of the
applicant finds places at S!. No. 130 as the Mathematics teacher whereas
the names of Sri S. Singh, R.B. Singh and M.C.Tewari are at S. Nq. 131 to

133 respectively and Annexure 3 is the said seniority list. The respondent No.2
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have issued an order dated 2:9:2005 (Annexure 4)in respect of promiotions

of 46 persons tothe post of Vice Principal for the year 2005-06 in the grade
7‘506’-11?660; in which the name of applicant's junior Sri Surendra Singh, Sri
R.B:Singh and SriM.C.Tewari find place.

7. - Aggrieved of the said selection, the applicant made representation on
20.9.2005 (Annexure 5) to the %espnndems indicating fhat no adverse entry
at any stage of time has ever been communicated to him and he cannot
understood as to on what basis he was superceded by his juniors forthe
post of Vice Principal but the same was rejected vide order dated 30.9.2005

(Annexure-1) that he has not been found suitable for promdﬁon .as Vice

Principal for the year 2005-06 but no reasons have been assigned in the said

order, which is under challenge in this O.A.

‘8. Thereafter, the applicant also made an application under RTI Act,

demanding to know the criteria that was  adopted by the D:P.C. while
considering  the claim of the applicant for promotion to the post of Vice
Principal’ and dlso for  being given 5 years confidential record” but the

authorities informed by order dated 23.11.2005 (Annexure -6) that he cannot

‘be given the copies of the ACRs and he was informed the criteria for promotion

to the bost of Vice Principal. It is also not in dispute that respondents have

further issued an order dated 12.1.2006 {Annexure <8) by which junior of

" the applicant have been promoted on the post of Vice Principal, more

particutarly, C.S. Gupta, whose name finds piace’ in the StNo.1 of the
promaction order dated 1212006

9. Aficle 56 of Education Code of KV.S. provides the method for
promotion to posts of Group ‘C", Group ‘B' and Group ‘A’ posts below the
fevel of Rs. 12,000-16,500. Further, Article 56.1(c ), provides a bench mark of
“Good"™ for the said post and"t_h’e preparation of the select list shall be from
amongst thc;se who are graded as ‘Fif to be included in the select panel' in
order of infer se seniori’(y' in the feeder grade subject to availability of
vacancies. The said Article 56 (1) (b) also provides that the D?C“ shall take
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suitable note of non-communication of any adverse remark in the CRS.

Annexure 11 is‘the relevant extracts of Atrticte 56 of Education Code of KVS:

10. ltis the main case of the applicant that his juniors have been selected

for'the post’ of Vice Principal” and ‘he has not been selected and at no point of

time, he was communicated an adverse remarks in respect of his performance.

In spite of "his represeritation , the respondents have riot furnished the ACRs
for the period of ‘5 years for which the DPG has considered . The respondents

‘though did not mention any thing in the impugned order dated 30.9.2005

{Annexure No.1) by way of cbun‘t’er, they have stated that the Departmentat

‘Promotion ‘Committee has not found fit the case of the applicant for his

promotion as he did not meet the preseribed bench mark performance "Good”
and which is the reason for his rion sélection for promotion. In view of such rival
contention of the parties, the following are the main points which requires

consideration for deciding the claim of the applicant.-

L)) Whether the applicant  did not meet the prescribed bench mark -

performance ‘Good” for not selecting him for his promotion on the post of

'Vice Principal.

1y Whether communication of the below bench mark performance to the

applicant is required.

nty  Whether the respondents have communicated the below bench mark

performance tothe applicant which adversely affect his promotion to the

- post of Vice Principal.

11.  Admittedly, the criteria for promotion on the post of Vice Principal is

purely based on seniority-cum-merit. 1t is aiso admitted case of the parties that )

the applicant was not selected for promotion on the post of Vice Principal for

the year 2005-06, whereas some of his juniors have been selected. The

reasons g'iven by the respondents for non selection for promotion of the
applicant was that he did not meet the prescribed bench mark performance
‘Good”. Except this they have not assigned any other reason. We have also

summoned the ACRs of the applicant for the five years , out of which , 2
(""—R :
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entries }s“h‘ow be"l’ow‘bench mark, which adversely affectedthe promotion of the
applicant. Admittedly , such entries of ACRs | wrth below bench mark
perférmarice is not within the knowledge of the applicant and admittedly the
régpondént -authorities never communicated or intimated to the applicant. The
authorities "have not communicated such below bench mark to the applicant
which is going to adversely affect the applicant for maki’ng‘his represeritatiornt
andfor i'rh'provi‘n'g ‘his performance.

1“2 The employer, who was aware of such below bench mark of the
éppﬁcaﬁt‘, which aiso -édVer‘se1y affect his promotion did not communicate the
same to him and without any such communicatior placed such records before
jfhé DPC and basing on such below bench mark éntries, DPC did not
consider'the name of the applicant for selection for promotion to the post of
‘Vice Principal.

3. It is the case of the leamned counset for the applicant that not orly
adverse entries but every entries be communicated to the employee in
respect of ACRs and non commiunication df‘suc“‘;h remarks will naturally cause
prejudice to the office and' it is agé‘inst"tﬁe ‘Pﬁnci'p‘le of Natural justice and in
support of |t ‘he relied onthe following recent decisions of the Apex Court in
the case of 2008 AIR SCW 3486 Dev Dutt Vs, Union of india and “Others.

4. ‘Ir'the case of Dev Dutt Vs. Union of India and others , bench mark faid”
down by the authorities for promotionto the post of ‘SUpéﬁntEnding ‘Engineer
was that the candidate should have ‘Very Good' ertry for the tast five years
but the ap'pén“an‘t“ had one ‘Good' entry in one of the years and on that ground
‘he was refused promotion .The good entry was not communicated thus
denying him an opportunity to make representation for upgradation of
entry . On which 'the Hon'ble Apex court found fault with the respondent’
authorities and also directed that Good eniry be communicated to the
applicant within a beriod’ of two months.

15.  In the instant case also, 'the' behtﬁh mark laid doWn by the authiorities for
promotiori  to the post of Vice Principal was ‘Good" entry for the five years

whiereas the applicant had two entries of below bench mark and on that grouh‘d
’*""7\
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fie'was refused promotion and admittediy the bench mark entries were not

communicated to the appiicant by the respondent authorities which was the

cause of refusal for promotion. Thus the above citation cleariy appiies to the
facts ofthis case and supporting the case of the appiicant for chailenging the
'i:mpugned'ord‘er dated 30.9.2005 (Annexure No.1) under which he was not found
fit for promotion as Vice Principai. | |

18. “i_éarned counsel for the respondents have relied on the following

decisions in support of his contention but in view of the iatest decision of the

| Apex Court in Dev Dutt (Supra} , they are not much helpfui to support the stand

taken by him. |
1. (2008) 1 Supreme Court Cases (L&S) 409, M.V. Thimmaiah and
others Vs. Union Public -Sers)ice Commission and others.
2.  (2006) SCC {L&S) page 1599 Satyanarayan Shukia Vs. Union of
India and others. |
3. G.A. No. 41 of 2007 on the file of CAT, Lucknow Bench

(Parmatma Sharan Shukia Vs. UOI and others)

17.  in view of the above discussion, the claim of the abpiicant in cha‘i'ien'gingj
the impugned order .under which he was -denied promotion on the ground of
below bench mark performance of e_n‘tries of his ACRs for the two years which
have not been communicéted and consequently the name of the appiicant was
not recommended by the DPC is not without force and thus the appiicant is

justified in challenging the impugned order dated 30.9.2605.

19.  in the resuit, impugned order da"téd’ 30.9.2005 (Annexure —1) is set aside

with a direction to the respondents to communicate the ‘beiovy bench mark
entries to the appiicant within one month from the date of receipt of copy of
this order and on‘ being communicated, the applicant may make representation
against to the said entries within one monihvand*t'hereafter, the respondents
are directed to decide the same within 45 days and if the entries in respect of
beiow bench mark are upgraded, the appiicant shail be  considered for
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promotion to the post of Vice Principal for 2005208, by conducting review DPFC

within 45 days with afi consequential benefits.

{fi. Kanthaiah)
Member (J)
\ §-29-28

fishra)
Member (A),

HLST-



