Central Administrative Tribunal, Lucknow Bench, Lucknow

& ORIGINAL APPLICATION No.176/2006

N
This the 1 day of August, 2009

Hon’ble Ms. Sadhna Srivastava, Member (J)
Hon’ble Dr. A.K. Mishra, Member-A '

|
|
|

Puranwasi Prasad, aged about 62 years, S/o Late Dimongal |

Ram, R/o 244, Humayunpur Utter, Near J, Passi, Chowk,

Gorakhpur.

...... Applicant

By Advocate: Sri R.C. Saxena.

Versus

1. Union of India through the General Manager, North

Eastern Railway, Gorakhpur.

2. Senior Divisional Commercial Manager, North Eastern
Railway, Ashok Marg, Lucknow.

........ Respondents

By Advocate: Sri Arvind Kumar.
ORDER

By Ms. Sadhna Srivastava, Member-J

The applicant seeks quashing of order dt. 12.4.2005, as
contained in Annexure-A-1, passed by Senior Divisional
Commercial Manager i.e. Respondent No.2 in the capacity of
disciplinary au_thority and further prayer is to pay the arrears of
pay w.ef. 6.11.2001 to the date of superannuatioh 1.€.
30.9.2004.

2. The facts are that the applicant did not attend the office
on account of illness for 60 days in 2 spells in the year 1999. He
was deemed to be un-authorizedly absent; therefore, a charge
sheet was issued to him in the year 1999. On the basis of
which, he was awarded punishment of compulsory retirement |

by order dt. 6.11.2001. 0.A.No.701/2001 was filed against the
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said order, which was decided on- 14.3.2002 (Annexure-A-2).
: |

The operative part of the order required that the order of
punishment should be passed by the competent authority i.e.

Senior Divisional Commercial Manager instead of Divisional

Commercial Manager, who had passed the impugned order dt.
|

6.11.2001. Consequently, Senior DCM passed the punishment
order of compulsory retirement dt. 6.8.2008. The appl.icantl
again filed OA No.431 /2002 against the said punishment order
passed by the Respondent No.2 on 6.8.2002. The primaryI
ground taken by the applicant was that the enquiry was nonest Ii
because, the enquiry officer was appointed by the incompetent .;
authority i.e. Divisional Commercial Manager while, the

competent authority was the Senior Divisional Commercial

Manager. The contention of the applicant found favour with the |

Tribunal. Consequently, the impugned punishment order was
set-aside and cbmplete relief was granted to the applicant. The -
relevant part of the operative order reads as follows:-

“We, accordingly, quash the impugned
order with direction to the respondents i.e.
competent  authorities  concerned to
proceed against the applicant only in
accordance with rules and settled position
of law, within a period of two months
failing which the applicant be taken back
in service and paid salary from the date,
he is retired prematurely.”

3. Union of India aggrieved with the above order filed a Writ
Petition No.1335/2004 before High Court. The High Court,
Lucknow Bench, Lucknow diémissed the writ petition by order '

dt. 3.09.2004; therefore, a charge sheet dt. 9.9.2004, as

contained in Annexure-A-6, was served on the applicant. The

enquiry officer pursuant to the said charge sheet, submitted

his report on 20.2.2005 (Annexure-A-11} in favour of the
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applicant holding that the applicant was not un-authorizedly
absent; that he had given information about his sickness to the
Station Supérintendent; ‘that he was shown to be on PMC
(Private Medical Certificate) in the Attendanée register’. |
4. It is an admitted fact that the appliéant had retired on
30.09.2004 reaching the age of superannuétion. Therefore, by
virtue of provi:sion of Rule-9 of Railway 'Servants (Pensimi)
Rules, 1993, the proceedings initiated during the course (if hig
service automatically became Presidential proceedings after his
retirement; as such, the disciplinary authority was bourid by
law to submit his report recording its findings to the President,
if the pensioner, in his opinion, was guilty'of grave misconduct
and negligence. In case, it was not the case of grave miscoriduct
or negligence, on the pai't of an employee, an action under Rule-
9 of Railway Servants (Pension) Rules, 1993 could not be
justified. In such circumstance, the disciplinary authority could
drop the proceedings in view of the findings of the enquiriy
officer; therefore, the disciplinary authority, :either had to record
a finding of dié-—agreement and conclude grave misconduct or
negligence on the part of employee or drop the proceedings. The
disciplinary author_ity di(i not choose either course. Instead he
proceeded to rei:ord an order which reads as follows:-

“oig e & RO g I8 RA w® o @
JREET dT SHE Jaga B S § @ gy BHAN
3 Fae & I 2 SR e e 558 @ Ul
Tad & ARy o |

) @ ot Y frafd ¥ aeaRe JatgE B
3y a1 Dies Non. #F1 911G |7

S. We have no hesitation to say that the disciplinai'y
authority failed to act in accordance with law. The impugned

order cannot be maintained.
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6. The next question is whether the applicant is entitled to

salary w.ef. 7.11.2001 to the date of his retirement i.c.

30.09.2004. We are of the opinion that the payment of salary
had already been directed by the Division Bench, as quoteL
above. ’I"he direction of the Tribunal was to the effect to dremrin
proceedings in accordance with rules or else reinstate him wiLL
back salary. The proceedings initiated | have resulted in
exoneration of the applicant of the charge of unauthorizedly
absence. Consequently,. the applicant is entitled vto salary for
the period w.e.f. 7.11.2001 to 30.09.2004. During this period
the applicant could not attend the office .due to punishmen{t
order of compnlsory retirement dt. 6.11.2001. It was not th‘e
fault of the applicant. Therefore, there is no reason to deny the

salary to the applicant for the above peﬁod. If he were in

service, he could be reinstated with back wages. Due to

retirement, he is only entitled to back salary for the post he was
holding on the date of punishment order i.e. 6.11.2001.
7. The Leafned counsel for respondents has cited th

e
judgment in Babu Lal Vs. Haryana State Agricultural MarketinJg

=

Board (2209) 4 SCC-287. We have perused the judgment. Iz

3

this case the Apex Court has laid down the law to the effect

Employer has a right to decide whether or not employee
deserves any salary for the intervening period after he ig

exonerated from criminal/disciplinary proceedings as held in

K.V. Jankiraman, (1991) 4 SCC-109”. The Tribunal Iir

=

0.A.N0.431/2002 had taken a decision to award back wages.

The High court confirmed the said order. We are also of the

same opinion i.e. the applicant is entitled to back wages in the
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8. Resultantly, the OA is allowed. The respondents are

directed to pay the salary for the period w.e.f. 7.11.2001 till the

date of retirement. It is not appropriate to award any interest

thereon. There will be no order as to costs.
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(Dr. A.K. Mishra)
Member-A
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(Ms. Sadhna Sriyastava)
" Member




