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Registration O.A^No. 186 of 1987

i-.r »H<3ri Naraiti Misra Applicant

V s .

union .£  India 5, Others . . . .  .respondents

H on 'ble  Mr .Justice  U .C .SrivaStav a ,V  .G .

Member (A )

(By Hon.Mr. Just  ice U .C .3riv as^iva ,V C

In  pursuance of the advertisment inviting  the 

applications for the appointment the post of Assistant 

Surge/ons Grade-I in  the Ordnance Equipment PactDry under 

the M inistry  of Defence,Govarment of India , the applicant 

who 3part from t-te Medical Graduate^ passesses additiona] i 

qualifications  t ls o  applied for the same and he was 

selected . The appointment letter was given to the 

applicant on 31st December, 1972 /lst  January 1973 stating 

 ̂ therein that he was b e in g •appointed by the President of

India  on the temporary post of Assist-nt Surq2:^n orade-I 

for a period of one year or t ill  U .P .S .G .  n^.in.it-s a 

suitable  candidate whichever is earli- r. In  the factory 

order dated 1 2 ,1 ,7 3  it  was mentioned that the applicant 

was being appointed as temporary Assistant S u r g ;f  on Grade. 

The applicant cjntinuei< to hold the seid post since tl?en.

On 1 2 ,1 ,7 7  he was intimated that h is  case for grant of 

revised scale of R s .700-1300/- and also declaration of 

permanancy is in  progress. Inthe meantime several other^ 

Assistant Surge;!: onsGrade-I who wece a ls o ’working iik e  tl-fe 

applicant were re-designated as Assistant Medical O fficer  

in  the revised pay sc ile  of R s .700-1300/- . Though the 

applicant was not designated as such along with the.m, 3ut 

subsequent to their designation in  the month May^l977 the
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applicant was designated as Junior Medical O fficer  and 

was placed in a lower pay scale of R s .650- 1200/- . In  the 

men«itime -overmment of India  vide circular dated 

1 8 .8 ,7 5  emphasised that the existing  Assistant Surge/ons 

Grade-I shculd be screened by a Depa ctmental Prcmotion 

Committee and the Class I scale of .^s.700-1300/- w ill  be 

given to those doctors only who are in possession of

degree and are found f i t  after screening. The 

applican t 's  grievance is that notwithstaning the said 

circular of the Governjnent of India  no screening was done. 

Though the applicant continuf^to work on the said  post 

t i l l  the year 1980 whon his services were .terrnineted by'tlie 

^  termination order dated 2 6 .6 .8 0  issued by the Director

General Ordnance Factory Board ,Calcutta . The said order 

contemplated that the service of the applicant shall stand 

terminated after the expiry of one month fr-xn the date of 

the receipt of the said order. Against the said  terminatiDr 

order the applicant f ile d  a suit in the Court of Munsif 

Kanpur. Tha suit was decreed and the termination order 

was held to be illeg al and ultraviras and the respondents 

were directed to treat the applicant to be^ontinuous  

service . The fis st  appeal against the same by the respondent 

also fa ile d . The respondents thereafter filed  second aooeal 

in  the High Court which too was dism issed summarily by the 

High Court On 2 5 .1 0 .8 3 .  After the dismissal of the second 

appeal the applicant f ile d  an execution petition inthe

Court. The applicant i^as reinstated in service on 

1 5 .1 .8 5 .  In the reinstatement order the respondents have 

mentioned that the apolicant was bieng reinstated in  service 

as Ad-hoc Junior Medical O fficer even though earli-^r he was 

designated as Temporary Junior Medical O fficer . Another order 

soon thereafter oa--22.-1.85 fehe-^e sponde n t s - a ^ i^  issued fete 

r^g%ory o r d ^  -dat-gd -29 stating that whei^evec th<= ‘ Adhoc'

word is  used th ^am e  shall be read as * temoorary* and not
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'a d h j c '. The applicant f ile d  a representation for being 

declared to be in  the quasi permanent/pernanent service . 

The first  representation w '^ i l e d  by thp applicant earlier

/L
on 1 .1 .7 4 .  The efK-gcxrti^- application file d  by the applicant 

is  said  to be pen iio g . Again \?ide ordpr dated 1 8 .9 .8 6  

issued by the President of India the a p p l ic 'n t 's  services 

were terminated. Paw days thereafter on 2 7 .9 .8 6  an 

advertisment^was published inviting  the application for 

short term Medical O fficer  in  the Ordnance Factory Kanpur* 

where the applicant was working.

^ 2 . The a p p lican t 's  grievance is  that his services

ha^e been terminated but the several Short Term Medical 

o fficers  who were appointed subsequent to the c^pointment 

of the applicant are being allowed to continue in  service 

despite the circular dated 3 0 .1 .7 9  which la id  down that the 

services of the Short Term Medical Officers shall be 

terminated first  and thereafter the services ^f the Adhoc

^ Junior Medical Officer shall be terminated. Feeling

aggrieved against the said term in "t ion order theapplicant 

approached the Tribunal. The applicant states that 40 

posts of S .M .O .s  .-Jere sanctioned bythe Govermnet and the 

applicant being the s e n io ^ o s t  amongst the Junior Medical 

Officers he bec&me e lig ib le  for the same and yet h is  

services were termiriated. The applicant approached this 

TriPunal challenging the said termination order.

3 . The respondents have resisted  the claim of the

applicant stating that the provision of c la u se (x ii) of tlj 

appointment letter contained stipulation  that the appoii

w ill respond to Union Public Service Commission advertij 

forfche post of Assistant Surgei''''n G r a d e .I , v;hich was tl' 

regular mode of f i l l in g  up vacancies in  the Director
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General of Ordnance Factories' Organisation and the

,^pplicant could not qualify  himself to get his services

regularised through Union Public Servic- Conunission.

Vide a Setter dated 12th Jan u ary ,1977 the applicant was

informed that screening of the ex isting  Assistant

Su^gfion G rade .I t5 determine their su ita b ility  for

entitlement to the revised :scale  of Rs,70C-1300 and also

for declaration of permanency is  in  progress. Those who

were #±ftd f it  by the Departmental Pranotion Committee for 
L

placement in thi^evised  Class I Junior scale of Rs.700- 

1300/- were re-designated as A ssistant Medical O ffic e r .

^  the applicant belongs to the group of ad-hoc

appointees employed solely  on temporary basis and his 

services were extended on s ix  monthly b asis . The applicem  

was informed from time tc|time that his services would be 

terminated either on one month's notice or pay in  lieu  

thereof as soon as Union Public Commission selected 

candidates were in actual p o s it io n . .Regarding the arsears 

Of the salary ef the reinstatement it  has been^aid that 

the applicant did n^t acquire^ the r e q u is it e ^  ?f A r t i c l e ^  

193 of the Central Service Rules, and the payment of 

arrears of pay for the intervening period has been held up . 

The respondents haV3 given explanation regarding continua­

nce of his  service that the applic=’nt was appointed for 

a period  of 1 year and according to them since the Union 

Public} Service Commission could not sponsored the Medical 

O fficers , the|service;« of the applicant was ei^ended every 

s ix  months with the approval of the Union Public  Service 

Commission. As the applicant could not qualify? him self 

to get his  services regularised through U .P .3 .C .  there was 

no alternative but to terminate h is  services in terms of

h is  appointment le tte r , and there was no question to grant 

him any permanpnt status in view of the nature of the
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appointraent which -was given t9 him,

4 .  On behalf of the applicant it was contended

tlna t there was a fa ilu re  on the part of the 3overnnient 

and Union Public Service Comnissijn to make a selection 

andthe applicant was found fit  foc doing the work and he 

perform hia duty for years tOgefier* There was no 

question of offering himself to appear in  test before 

U .P .S .C ,  for permanency. There being the fa ilure  on the 

part of the Government of In d ia  as well as Union Public  

Service ComTdssion to do the  duty cast upon them w ithin  

a reasonable time. The applicant should have been deemed 

to have been regularised and it  is the duty of the Union 

Public Service Commission to regularise the applicant and 

it  is not necessary for the applicant after  working fo£ 

several years and after  gaining experience that he should 

be offer to compete with the freshers befoce the Union ^ 

Public Service Commission. Reference has also been made to 

the case decided by this B'^nch of Tribunal in  Br(Mrs) 

Madhuri Singh V s . Union of India  & Others^ Registration

O .A .N o . 25 of 1987 decided on 14th M arch ,1991 . In  that 

case the applicant was also th^^ sim ilarly appointed doctor 

and Was appointed by the Ordnance Board. After taking 

into consideration the various decisions in that case we 

observed that :

•'The applicant has continued to remain in service 

f or ^  ars together because of the fa ilure  of the 

Department and the U .P .S .C ,  who were s ittin g  

tight over the situation . There is no such case 

that the post has ceased to exist or any new 

incumbent better in all respects has been 

appointed. In  view of the above, the application 

deserves to be, allowed and the termination order 

is quashed. The applicant shgll be deemed to be

-5-
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Continuing in servic€ with all c:>nsequantial 

b en efits . The U .P ,S * C .  shall consider th : •:^se 

of the applicant for regularis 3 c l  on in 

accordance with law in  the light of the observa­

tions make in this  jU d ^ e n t  within a p ;riod  of 

two months frcro the date of communication of this 

o rd er ,”

On behalf of the applicant it has been contended that in 

that case although the direction vtas given regarding the 

regatarisation but here in this case so far as the question 

of regularisation is concerned the matter stands finally- 

disposed of in  view of the Qecision of the Delhi High Court 

against which the S .L .P .  was dism issed. Leanned counsel 

pro^aced before us the judgment given in C iv il M isc.

Petition  N o .5 of 1981 Dr. G.P.S^^rabhai V s . Union of In d ia  

decided on 13th August, 1982 against which the o .juj.P .  was 

dismissed (Special W rit Petition  N o .12^^3-33 of 1982 which 

was dismissed on 25th .January, 1983j. T^ie Delhi High Court 

"1̂ in  sim ilar circumstances aft^r  taking into consideration

the provisions of A rt ic le  320 of the Constitution of India 

allowed the Applications and hold that even if  the Union 

Public Service Commission has not bf=en consulted for 

extending the period for one year the aopointment w ill  be

ii)^omformity with the provisions. I t  is  not for the 

pers :>n concerned to find  out if  the consultation is  

properly done or not. Once appointment is  made it  is  ^ 

deemed to have been done in  a proper former a^tcr consulta­

t io n . Also the nature of c ^ s u l t a t io n  i§^ot specified  in  

the sub sectio n .---------

On the expiry of one year fDom tho date of in it ia l  ?)p.oiatmsn 

the services of the petitioner sould only ba continued 

after a^feer consultation with the Union Public Servicd 

Commission, and such c^nsualtiop being "'ade v.'hatever be
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the form of the consulation, tb^pecition-r will be d-3med 

to be regularly appointed in  the post held by th®n. In  che 

end the Delhi High Court directed that as the petitioner 

has served f :>r o n ^ e a r  under the order of appointment 

in  consultation with U .P .S .C .a n d  therefore those petitioner 

who were not selected afresh w ill be deemed to be 

regularly appointed in service from the date of their  

in it ia l  appibintment. However, i f  any of the p e t it iO ’̂ ei^ ^ 

were not continued beyond one year they have serve one 

year as a result of the stay order passed by the CDurt^ 

tf5ose who deemed to have been appointee: under Section 

1 7 ( i i i )  of the S . I .  Rules.

5 . rhe situation laere in this case i s ‘̂ little  ^
A.

different as in this case although the termination order 

is  quashed and the Union Public Service Commission has 

given the approval for extending the oeriod of the 

-emporary appointment after every six  months. It  could be

I

acceoted that the U .P .S .C ,  approved their apoointment 

everytime as no selection was made. The U .P .S .C ,  having 

approved the appointment of the applicant for years 

together,hardly there appears to be any reason for 

requiring these applicants to appear before the U .P .S .C *  

again for interview etc . Jbviously because it is  within 

the domain of U-^P.S.Co the question of the regular as a tion 

of these applicants can be decided by the U .P .S .C .  after 

perusing the A .C ^R .s  in  view of the fact that they were 

in  service for m o e  than 10 years. Thus in view of what 

has been said above the application deserves to be all O’ved 

and the termination order dated 8 ,9 .8 6  is  quashed, and 

the respondents are directed to consider the case of the
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applicant for regularisation  without requirin  them

bwt-
to appear fortlntervifsw^ 33«t after perusinc th a

Tiw) •_ ^
A.G.R^i within a period of 4 motiths from the date of 

A
communication of th is  order. There w ill be no order 

as to costs.
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Membei/'OA) Vice-Chairman.

29th January, 1 992 ,Lucknovj.

(sph)


