CENTRAL ADM]NISTRATIVE TRIBUNAL LUCKNOW BENCH
R.A.54/04
In O.A. 234/97
22— Dec 2006
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Mrs. Tripata Kuman Khurana, aged about 67 years wife of Mr. S.P. Khurana, R/o Adarsh
Nagar, Alambagh, Lucknow

Applicant.
By Advocate Shri Alok Tnved1
Vs.
1. Union of Indra through Secertary to the Govt of India, Ministry of Defence, South
Block, New Delhi.
2. The Director; General, Medical Servrces (Army) DGMS-3, Army Headquarters L
Block, New Delhi.
3. The Comrnandant Command Hospital, Central Command, P.O. Dilkusha,
Lucknow. ﬂ; y _
- i Respondents.
By Advocate Shri S.P. Singh
o Order

. By HON. SHRI M. KANTHAIAH,, MEMEBR (J)
1. This is a Rev1ew Application filed by the applicant in O.A. No. 234/97 with a

I|
prayer to rev1ew the order of the Tribunal dated 28.5.04 on the ground that the
', L

Tribunal dlsnnssed the Original Application on the ground of principle of res-
judicata which was not at all applicable and also stated that the issues involved in
his ‘Originalf'“ Application and earlier OEA No. 266/93 are different. He further

contended that earlier O.A. 266/93 was- dlsmrssed only on the ground of limitation

T Au \r-feork-

and no issues were decided therein and further the issues involved in the present ~
0.A. No. 23;1/97 are entirely different and thus, sought review of the orders of the
Tribunal dated 28.5.04. |

2. The respondents have filed Counter Afhdavit disputing the contentions raised by
the applicant; 'for review of the order and thus, prayed to dismiss the Application.

3. Heard both the sides. :

4. The point for consrderatron is as to whether the applicant is entitled for the relief of

review of the_ order of 0.A. No. 234/97 dated 28.5.04 as prayed for.

2



~ The admitted facts of the case are that the applicant filed earlier O.A. No. 266/93
to quash th;e impugned order dated 19® February, 1993, whereby the applicant has
been orderéd to be retired on 31.8.93 according to date of birth as recorded in her
Service Boék as 7.8.1935. The said O.A. was dismissed on 30.8.93. Thereafter, the
applicant iiil_ed O.A. No. 234/97 on 15597 claiming relief to direct the
reépondents; itio decide the representation pendiﬁg with them and return the original
documents and treat her still in service ixpto 31.5.97 with consequential benefits. In
the said OIA, the respondents hav@ filed their Counter Affidavit and after
completion c;f pleadings, the Tribunal has disposed of the said O.A. on 20.5.04

_ K
with an orde;.,r of dismissal. While disposing of the said O.A. the Tribunal has

given a ﬁnéijng that the objections taken by the respondents that claim in this
application éﬁd her claim in earlier O.A. No. 266/93 are one and the same and as
such the pril‘nciples of resjudicata applies. The Tribunal has not given finding on
any other asPect and dismissed the O.A. on the ground that the O.A. is barred by
resjudicata.

Now, it is the contention of the applicant that the issues involved in two of these
O.Ass are diﬁ'erent and there was no finding in resped of her claim in the
subsequent OA No. 234/97 and thus contends that the order of the Tribunal in

0.A. 234/97 inas to be reviewed to consider all the claims made by her against the

re‘spondents,“Admittedly, the subsequent O.A., 234/97 was dismissed mainly on

. ! _
the ground of bar of resjudicata and in such circumstances, the claim of the

applicant in jb:‘_oth the matters and also finding of the Tribunal are nécessary for
interfgrence of this Tribunal by way of reviewing the latest order. For the sake of
convenience-j\(:),A. 266/93 is called as 93 O.A. whereas éubsequent O.A 234/97 is
referred as 97 OA. |

The claim of the applicant in 93 O.A 1s as follows: to quash the impugned order
dated 19.2.9$Whereby the applicant has been ordered to be retired on 31.8.93 on

the ground théit her date of birth was wrongly recorded in her Service Book as



10.

11.

7.8.1935 instead of correct date of Birth as 15.5.1939 and also .for declaring her
correct date of birth as 15.5.1939 and allow her to continue in service upto the age
of superannuation.

Coming to the finding of the Tribunal dated 30™ August, 1993 shows that there
was no cbéent reason to disbelieve entries regarding the date of birth of the
applicant as 7.8.1935 as recorded in Annexures CA-1, CA-2, CA-3 and CA-4 and
also further stated that after pondering_‘over all aspects of the matter and keeping in
view all the facts and circumstances of the case, it was dismissed. On a perusal of
the judgment it clearly shows that the finding given by the Tribunal on all aspects,
but not on ."the sole ground of limitation as contended by the review applicant
herein. |

In the subsequent 97 O.A., the applicant made the claim to issue direction to the
respondents to decide the representation pending with them and return the original
documents to the applicant and treat hér still in service upto 31.5.1997 and allow
her full backlwages w.ef 1.9.93 to 31.5.97 and also other consequential benefits.
Subsequently, she also amended her claim with a prayer to quash the impugned
order dated l12.3.98 (Annexuré—3) and to issue direction to the respondents to
correct the da;fe of birth of the applicant as 15.5.1939 and treat her to be in service
till 31.5.1997 and pay full salary alongwith consequential benefit alongwith
interest etc.

Admittedly, fhe Tribunal has given ﬁnding only in fespect of the principles of
resjudicata and dismissed the said apélication of the applicant which is O.A.
234/97.

On perusal of the claims of the applicanf in both these O.As, her main claim was
that her correct date of birth was 15.5.1939 and the date of birth recorded in the
serﬁce record as 7.8.1935 was wrongly;;recorded. No doubt, the applicant also
made other claims in both these applic;#tions, but they are all connected and

interlinked with the findings of correct date of birth of the applicant and also
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{of her date of birth in service record at the time of joining. Admittedly,
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nal, in earlier O.A. of 1993, gave finding against the applicant and also

'

? . ' . .
d her version that her date of birth was wrongly entered either in School

register ojr in service book and thus gave finding,

?5

'i

;
EThough the applicant made other rélief including questioning the rejection of her
}representa}utron, vide impugned order dated 12.3.90, her claim was also for
Ecorrectlorzl of her correct date of birth in Service Book and for deciding all the
|

claims of :the applicant~in the subs%quent 0.A,, it is the duty of the applicant to

1her claim for correctiorﬁl of correct date of birth and also the

‘c1rcumstances how there was mistake recorded while entering into service.

y, no finding has been given by the Tribunal on all these aspects and
*the claim of the applicant on the ground. of bar of resjudicata.

y, in'the 1993 O.A, the Tribunal has given finding on the main claim of
'

declaratloil of her correct date of birth and basing on it, it has negatlved all other

ntlal reliefs. When there was such finding of the Tribunal in the earlier
u

0.A, whnch is the substantial point‘% or issue involved in the subsequent 97 O.A.

! ﬂ

' gh circumstances, again gi?’ving of any ﬁnding on the earlier decided fact

5

of correct date of birth and correctlon of date of birth of the applicant does not

Y
view of the above circumstances, the applicant seeking review of the

order of t%re Tribunal dated 28.5.04 in O.A. 234/97 is nothing but beyond the scope

of rev1ew as contemplated under %rder 47, rule 1 of the C.P.C. which reads as

j

T

“_..who from the discovery of new and important matter or evidence |
whrcm after the exergrse of due diligence, was not within his
' knowledge or could not be produced by him at the time when the

|t decree was passed or order made or on account of some mistake or

error apparent on the face of record, or for any other sufficient reason,

#- desires to obtain a rev1ew of the decree passed or order made against
-4 him, may apply for a review of judgment of the Court which passed the

" decree or made the order.”

¥

claim of the review appli:cant, none of the requirement as contemplated

|
E under order 47, rule 1 of C.P.C. are attracted. Further, the pleas taken by the
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| | applicantfiare almost by way of appeal and such scope is not permissible to
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entertain the claim of the applicant by way of this petition for review.

EThopgh«t?e learned counsel for apblicant relied on the following decisions, but
P

they are ;i:ot applicable to the present case, as none of the ingredients of order 47,

H

.
a3 S e

: St
jrule 1 of C:P.C. are attracted to entertain this application.
i) (2005) 4 SCC, 741 Board of Control for Cricket in India and another vs.

Nétaji Cricket Club and othefs.

e e g e e e gt

i) (1999) 5 SCC 590, Hope Plantations Ltd. Vs. Talik Land Board, Peermade

i
] R
i E a{n‘(li another.
Vit . :
¢In vie'w‘ij)ff the above, there are n%: justified grounds to allow the claim of the

I3

i

i 1applicant of review of the order of ‘?his Tribunial dated 28.5.04 passed in O.A. No.

234/97 and thus it deserves for dismissal. In the result, review—application  the
! _ o
1 {review application is dismissed. No costs. ,
i1 - jE ﬁ : ' Member (J)
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