CENTRAL ADMINISTRATIVE TRIBUNAL
LUCKNOW BENCH, LUCKNOW

Original Application No.145/2004

Reserved on 25.11.2013.
Pronounced on 2% Deca b 20132,

Hon’ble Mr. Navneet Kumar, Member (J)
Hon’ble Ms. Javati Chandra, Member (A)

Munsarim Khan, aged about 58 years, son of Sri Ghani
Khan, resident of Mohala Azad Nagar (Gurchahi Roa

Risiya , District Bahraich.

By Advocate: Sri Prashant Kumar Singh.

Versus.

Railway, Gorakhpur.
Railway, Ashok Mar, Lucknow.

Eastern Railway, Lucknow.

Lucknow.

-Applican!

1. Union of India, through its Secretary, Ministry of

Railway, Department of Railway, New Delhi.
2. General Manager (Personal), North-Eastern
3. Divisional Railway Manager, North-Eastern

4. Divisional Railway Manager (Personal), North-

S. Sri L.B. Tewari, son of not known, resident of
House No0.554/172 K, Chhota Barha, Alambagh,

2

’

o
.

.

Station, North Eastern Railway, Lucknow.

Sri Arun G. Srivastava, son of Sri A.P. Srivastava
resident of village and Post Office Rustampur
District Gorakhpur.

-Respondents

6. Sri M.M. Srivastava, son of not known, retired as =
Booking Clerk from Badshahnager Railway

)

)




By Advocate: Sri Rajendra Singh for Official
Respondents.
Sri Praveen Kumar for Private Respondent No.6.
Sri M.A. Siddiqui for Private Respondent No.5

ORDER

Pre Ms. Jayati Chandra, Member (A).

The instant Original Application has been filed by
the applicant under Section 19 of the Administrative

Tribunals Act, 1985 seeking the following relief(s):-

(a). to set aside the part of order dated 12.12.1996
and modified the order dated 16.7.1999 and order
dated 22.10.2003 by which the applicant has been
given proforma promotion in the pay scale of Rs.1400-
2300 from 24.01.1996.

(b). to direct the opposite parties to promote the
applicant in the pay scale of Rs.1400-2300 from
01.03.1993 and pay al difference of salary with all
consequential benefits.

(b-1). to direct the opposite parties to promote the
applicant in the pay scale of Rs.5500-9000 from
01.11.2003 with all consequential benefits.

(c). to award the costs of the present application in
favour of the applicant.”

2. Earlier, the applicant had filed O.A.No.172/2003
seeking the same relief as have been sought in the
present O.A. as Relief No.2 and 3. The 0.A.No.172/2003

was disposed of with the following directions:-

“Having heard the counsel for the parties, we dispose
of this O.A. with the direction to the competent
authority to decide the representation of the app icant
dated 27.03.2000 (Annexure-12) by passinlg a
reasoned and speaking order within a period of three
months form the date of receipt of this order. Incase
the applicant has any grievance, he will be at liberty to
approach this Tribunal it so advised. ‘

The O.A. is disposed of as above without any
order as to costs.”
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3. The respondents have complied with the order dated
14.07.2003 passed in 0.A.No.172/2003 by passing the
impugned order dated 22.10.2003.

[ )

4. The crux of the matter is the applicant has sought
his promotion in the pay-scale of Rs.1400-2300 from
01.03.1993 and sought the next prbmotion on the scale
of Rs. 5000-9000 from 01.11.2003 at par with
Respondent No.5 Sri I.B. Tewari, Respondent No.6|Sri
M.M. Srivastava and Respondent No.7 Sri Arun| G.

Srivastava.

5. The facts necessary for the adjudication of this| OA

are that the applicant was appointed as Goods Clerk on

17.12.1966 and continued tczL U‘\F;s‘/ork in the pay-scale of
Rs.975-1450 as Goods Clerk,ef The posts of Goods Clerk,
Transhipment Clerk and Booking Clerk were merged into
one commonly designated post of Commercial Clerk. A

seniority list of Goods Clerk had been issued| by

Divisional Railway Manger, Lucknow on 25.09.1987
(Annexurel). A combined seniority list of Commercial
Clerk was issued on 20.11.1990 showing position of -
Commercial Clerk in the pay scale of Rs.975-1450 as on
01.05.1990 in which the applicant’s name is placed at
Serial No.25 and Sri I.B. Tewari, Resp.No.5 was placed at
Serial No.27 Sri M.M. Srivastava Resp.No.6 at 34 and Sri
Arun G. Srivstava Resp.No.7 at 35. The applicant jwas
awarded the penalty of withholding of increments for two
years with cumulative effect by punishment order dated

24.5.1988 (Annexure No.2). As a result of this, he lost his

chance of regular promotion alongwith his juniors. The

penalty order was finally set-aside in the year 1994 vide
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Order NoC/431/Baraich/M Khal/91 dated 28.10.1994
(Annexure-95).

6. In the meanwhile, a seniority list of Commercial
gupeMsors in the pay scale of Rs.1400-2300 was issued
<’)n 01.04.1996 (Annexure-6). In this seniority list, he “Was
‘placed at Serial No.118 and Sri I.B. Tewari Respondent
No.5 is at Serial No.62. The respondents continued to
draw the benefit of the wrongly fixed seniority list of
01.04.1996 in the pay-scale of Rs.1400-2300. Finally, the
Respondent No.5, 6 and 7 were promdted to the scale of
Rs.5000-9000 w.e.f. 01.11.2003 by promotion order

dated 27.07.2004 (Annexure-11).

7. After the decision to remove the penalty imposed
upon him, the applicant was given proforma promotion
in the scale Rs.1200-2040 from 20.11.1989 and to|the
scale of Rs.1400-2300 w.e.f. 12.12.1996 (Annexure-7).
This order was further revised on his representation by
an order dated 16.7.1999 (Annexure-8) by which he |was
given proformal promotion in accordance with his senior
Sri Dinesh Singh and junior Sri Nain Lal and Uma Kant
in as Commercial Clerk in the pay-scale of Rs.1200-2040
(revised to Rs.4000-6000) on 12.09.1990 as Commercial
Supervisor in pay scale of Rs.1400-2300 (revised pay-
scale of Rs.5000-8000) w.e.f. 24.1.1996. In this letter, it
was clearly held that Sri I.B. Tewari was junior to him.
He gave his representation against this order, on
27.03.2000 demanding he be given the pay parity with
M.M. Srivastava and I.B. Tewari, who had been given the
pay-scale of Rs.5000-9000 w.e.f. 1.11.1993 vide order
dated 05.68.1993 (Annexure A-4). As his representation
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was undecided, he filed O.A.No.172/2003 which was
disposed of with the order as quoted in para-2 above.
The applicant has place reliance on the judgment of
Hon’ble Apex Court in the case of R.K. Singh |Vs.
State of U.P. and Others reported in 1991 Supp (2)
Supreme Court Cases 126 demonstrating therein that
once the punlzﬁment order has been withdrawn |the
employee mbst b@returned to its seniority and given all

consequential benefits thereof.

8. The respondents have rebutted the contention of
the applicant through their Counter reply and
Supplementary Reply. They have raised a preliminary

objection of limitation through the short counter reply at
the first instance stating therein that under Section 21 of
Administrative Tribunal Act, 1985 the maximum limit for
approaching the Tribunal is within one year from| the

date on which such final order has been made.

9. ' The applicant is seeking his promotion w.e.f.
01.03.1993 whereas he has filed this OA in 2004 after a
lapse of about 10 years. This claim is based on| the .'
seniority position of list of Commercial Clerks issued on -
20.11.1990. This list was followed by issuing list dated
01.04.1996. Even if this date of issuance of the seniority
list is taken to be the date of which the cause of action
arose as the I.B. Tewari etc. were shown senior to| him
the applicant filed this OA in 2004 after a gap of almost
8 years. This gap cannot be adequately explained. The
applicant has stated that he gave his first representation
to the General Manager on 27.03.2000 which itself was

made after a delay of 6 years form the date of cause of




action (1993) and 4 years from the publication of
seniority list in 1996. The OA is filed without any
application for condonation of delay explaining the

justification for such a delay.

10. Coming to the merits of the case, the respondents
have stated that the applicant was posted as Goods
Clerk whereas M.M. Srivastava and I.B. Tewari were
posted as Coaching Clerks. The seniority list of
01.05.1990 in the grade Rs.975-1500 was drawn up as
a consequence of the Circular dated 7.10. 1998 by which

TN ot o o

these two cadres were merged and a combined seniority
list of Commercial Clerk was issued. In the grade of ;
Rs.975-1500 based on  the seniority position as
01.05.1990 but the list was issued on 20.11.1990.

L

Admittedly, in the list of 1990, the applicant is placed at
Serial No.25, I.B. Tewari finds place at Serial No.27 and
M.M. Srivastava find place at Serial No.34. however,
the placement was wrongly given for the following
reasons:-

(). Sri L.B. Tewari was wrongly included in the, list of
pay-scale of Rs.975-1500 as he had already been given
next higher scale of rs.1200-2040 w.ef. 07.10.1988.
therefore on the dated of issue i.e. on 21.11.1990, he was
already on a higher grade.

(ii). Sri M.M. Srivastava was working on the post of
Booking Clerk in pay scale of Rs.260-430 w.e.f.
24.4.1981 before the merger of the cadres. About 30
Booking Clerks were promoted in the next higher grade
of Senior Booking Clerk in the pay-scale of Rs.330-530
revised to Rs.1200-2040 vide order dated 20.02.1987. At

that time Sri M.M. Srivastava was serving out a minor

TS




penalty by which his one increment was withheld for the
period of one year. On expiry of the penalty he was
given proforma promotion alongwith his peers to the
post of Senior Booking Clerk on 20.02.1987. Thus, both
Sri I.B. Tewari and Sri M.M. Srivastava were in the pay-
scale of Rs. 1200-2040 prior to the merger of the cadre
thus their placement in the seniority, list ‘ of
01.05.1990/20.11.1990 (which is the seniority list of

relied upon by the applicant) was erroneous.

11. The applicant on the expiry of penalty period was
given proforma promotion of the pay-scale of Rs.1200-
2040 revised to Rs.400-6000 from 12.09.1990 asf his
position just below one Sri Dinesh Singh and above one
Sri Nain Lal by order dated 16.11.1999 (Annexure-8) and
he was given the pay-scale of Rs. 1400-3000 (revisdd to
Rs.5000-9000 in the post of Commercial Supervisor
w.e.f. 24.1.1996 and his pay was fixed accordingly. |

12. The applicant has filed Rejoinder reply "and

Supplementary Rejoinder reply whereby the averments

made in the OA have been further reiterated and the
\

contentions of the respondents are denied.

13. We have heard the learned counsel for botﬁ the

|
parties and perused the entire material available on
record.
14. The technical »objection of delay raised b§r the
|
learned counsel for the respondents is being taken up
first. Section 21 of the Administrative Tribunal Act,‘! 1985
|

reads as follows:- J




15.

porforma promotion to the scale of Rs.1400-3000 w.¢

“Section-21 21. Limitation.

(1) A Tribunal shall not admit an appliéation,--

(a) in a case where a final order such as is mentionc|=d
clause (a) of sub- section (2) of section 20 has been made
connection with the grievance unless the application

in
in
is

made, within one year from the date on which such |final

order has been made;

(b) in a case where an appeal or representation such as

1S

mentioned in clause (b) of sub- section (2) of section 20 has
been made and a period of six months had expired thereafter
without such final order having been made, within one jyear

from the date of expiry of the said period of six months.

(2) Notwithstanding anything contained in sub- section| (1),

where- -

(a) the grievance in respect of which an application is made
had arisen by reason of any order made at any time during

the period of three years immediately preceding the date

on

which the jurisdiction, powers and authority of the Tribunal
becomes exercisable under this Act in respect of the maltter

to which such order relates; and

(b) no proceedings for the redressal of such grievance h

ad

been commenced before the said date before any High Co{lrt,

the application shall be entertained by the Tribunal if it

1S

made within the period referred to in clause (a), or, as the

case may be, clause (b), of sub- section (1) or within a peri

od

of six months from the said date, whichever period expires

later.

(3) Notwithstanding anything contained in sub- section (1)

or

sub- section (2), an application may be admitted after the
period of one year specified in clause (a) or clause (b) of suib-

section (1) or, as the case.”

The applicant has sought through this O.A. the

b

01.03.1993 and in the pay-scale of Rs.5000-9000 from

1.11.2003. The second relief of promotion to the pay-

scale

of rs.5000-9000 arises from the basic clai

m

made i.e. promotion to the pay-scale of Rs.1400-3000

from 01.03.1993. The basis of this claim arises from the

promotion order of 05.08.1993 passed in favour of Sri

[.LB. Tewari. Admittedly, on that date the applicant was
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immediately made his claim for parity with Sri

Tewari and Sri M.M. Srivastva, who are promoted on

placed at Serial No.118 whereas Sri 1.B. Tewari and

which all persons whose names are placed in
that seniority list within 60 days of publication of]

that he had given an application for correcting

set-aside by order dated 28.10.1994.

16. The applicant has sought to skirt the issus

passed . in 0O.A.No.172\2003 that the question
the liberty given in the OA to approach this Court in ¢

14.07.2003 specifically stated that the O.A. was dispa
of with a direction to the respondents to decide
representation of the applicant dated 27.03.2000
passing a reasoned and speaking order. No comme

has been made on the merits of the case nor that to

(9

still undergoing a penalty but the penalty was set-aside
on 28.10.1994. Therefore, the applicant should have

I.B.
the

pay-scale of Rs. 1400-2300 by an order dated
05.08.1993 effective from 01.03.1993. The second cause
of action again arose from the publication of provisional

seniority list on 01.04.1996 in which the applicant|was

Sri

M.M. Srivastava were placed higher than him. |The

seniority list of 1996 is a provisional seniority list in

the

seniority list were invited to give the objections against

the

same. The apphlcant has made no averment to the |fact

his

seniority position vis-a-vis Shri I.B. Tewari and Shri M.M.

Srivastava subsequent to his punishment order being

of

limitation by virtue of order dated 14.07.2003 was
passed in 0.a.No.172/2003. It is seen from the order

of

limitation was not discussed and disposed. Moreover,

ase

of any grievance is not absolute. The order dated

sed
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uestion of limitation. It is stated in the order that|“in

o

ase the applicant has any grievance, he will be at liberty

)

t‘o approach this Tribunal if so advised.” The

interpretation of this order would mean the liberty of

Tribunal will lie in the context of various

pronouncements of CAT and the ruling given by various
Courts on this issue of limitation. The Hon’ble Aﬁex
Court particularly in the case of S.S. Rathoré v.
State of Madhya Pradesh reported in 1990 SCC (L&S)
50 has held that successive representations cannot
extend the period of limitation. The observations of Para
0 and 21 of the said judgments is reproduced herein

under : -

“30. We are of the view that the cause of action shall be
taken to arise not from the date of the original adverse drder
but on the date when the order of the higher authority wihere
a statutory remedy is provided entertaining the appeal or
representation is made and where no such order 1s rﬁade,
though the remedy has been availed of, a six months’ period
from the date of preferring of the appeal or making of the
representation shall be taken to be the date when cause of
action shall be taken to have first arisen. We, however, rlnake
it clear that this principle may not be applicable whe the
remedy availed of has not been provided by law. .Repe|ated
unsuccessful representations not provided by law are

not governed by this principle.

21. Tt is appropriate to notice the provision rega rding
limitation under Section 21 of the Administrative Tribunals
Ac. Sub Section (1) has prescribed a period of one year for
making of the application and power of condonation of delay
of a total period of six months has been vested under |sub-
section (3). The civil court’s jurisdiction has been taken away
by the Act and, therefore, as far as government servants are
concerned, Article 58 may not be invocable in view of the
special limitation. Yet, suits outside the purview of the
Administrative Tribunals’ Act shall continue to be governed
by Article 58.”

13. In the case of Administrator of Union Territory of
Daman and Diu and others Vs. R.D. Valand 1995
Supp(4) Supreme Court Cases 593 the Hon’ble

Supreme Court has held as under : -
“ The Tribunal fell into patent error in brushing |aside

the question of limitation by observing that the respondent

/J“U,_W—A/\“-’




18.
that the order dated 14.07.2003 gave him liberty

11

has been making representation from time to time and
such the limitation would not come in his way.”

as

The learned counsel for the applicant has argued

to

approach the Tribunal in case he has any grievances. The

applicant has failed to see that this order liberty was n

given to him unconditionally. He was given the liberty

10t

to

approach the Tribunal “if so advised”. The interpretation

of giving liberty in the present case would be legal advi

nl

Apex Court. The Hon’ble Apex Court has reiterated i
earlier view on this matter in the case of Union of Indi

Ors. v. A. Durairaj reported in JT 2011 (3) SC 254

&

and held as under:-

19.

an

pending representation

the context of various pronouncements of Hon’b

Re: Question(i)

13. It is well settled that anyone who feels aggrieved |
non-promotion or non-selection should approach tl
Court/Tribunal as early as possible. If a person having

ce

Dy
he
a

justifiable grievance allows the matter to become stale and
approaches the Court/Tribunal belatedly for grant of any

relief on the basis of such belated application would lead

to

serious administrative complications to the employer and
difficulties to the other employees as it will upset the settled
position regarding seniority and promotions which has been

granted to others over the years. Further, where a claim
raised beyond a decade or two from the date of cause
action, the employer will be a great disadvantage

1S
of
of

effectively contest or counter the claim, as the officers who

dealt with the matter and/or the relevant records relating

to

the matter may no longer be available. Therefore, even if no
period of limitation is prescribed, any belated challenge
would be liable to be dismissed on the ground of delay and

laches.

The question of limitation being nullified by filing

OA and getting an order with direction to decide the

was also examined by the

Hon’ble Apex Court in the case of Union of India & Ors.

A. Durairaj reported in JT 2011 (3) SC 254,

v.
4% held in para-14 of which reads as follows:-




20.
the present OA is liable to be dismissed on the ground of

delay and latches.

repeatedly place reliance on the combined seniority list|of

12

14. This is a typical case where an employee gives a
representation in a matter which is stale and old, after two
decades and gets a direction of the Tribunal to consider and
dispose of the same, and thereafter again approacheé the
Tribunal alleging that there is delay in disposal of the
representation (or if there is an order rejecting| the
representation, then file an application to challenge the
rejection, treating the date of rejection of the representation
as the date of cause of action). This Court had occasion to
examine such situations in Union of India v. M.K. Sarkar (JT

2009 (15) SC 70: 2010(2) SCC 58) and held as follows:-

“The order of the Tribunal allowing the first application of
Respondent without examining the merits, and dlre(‘tlng
appellants to consider his representation has given rise to
unnecessary litigation and avoidable complications. Xxxtx

When a belated representation in regard to a ‘stale’ or ‘dead’
issue dispute is considered and decided, in compliance Wwith
a direction by the Court/Tribunal to do so, the date of such
decision cannot be considered as furnishing a fresh cause of
action for reviewing the ‘dead’ issue or time barred dispute.
The issue of limitation or delay and laches shouldt1 be

considered with reference to the original cause of action land
not with reference to the date on which an order is passed in

compliance with a court’s direction. Neither a court’s
direction to consider a representation issued without
examining the merits, nor a decision given in compliance
with such direction, will extend the limitation. Or erase |the
delay and laches.

A Court or Tribunal before directing ‘consideration’ of a claim
or representation should examine whether the claim| or
representation is with reference to a live’ issue or whether it
is with reference to a ‘dead’ or ‘stale’ issue or dispute, |the
Court/Tribunal should put an end to the matter and sho‘ 1d
not direct consideration or reconsideration. If the court or
Tribunal deciding to direct ‘consideration’ without itself
examining of the merits, it should make it clear that such
consideration will be without prejudice to any contention
relating to limitation or delay and laches. Even if the Co.Lurt
does not expressly say so, that would be legal position and
effect.”

Therefore, in the light of the discussion made above

21. Coming to the merits of the case the applicant has

AT
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Commercial Clerks dated 20.11.1990. A glanbe of this

Point-4 of the said list clearly stated that if any empl

their representation against their placement within

one of 260 persons mentioned in the list which inclu
the name so Sri I.B. Tewari and Sri M.M. Srivastava. |

seniority list of Goods Clerk dated 25.9.1987 prior

Clerks the applicant shown at Serial No.19 and one
Dinesh Singh is placed at Serial No.18 i.e. just above

different cadres of Goods Clerk, Transhipment Clerk and

Booking Clerk into one commonly designated post of

list

shows that this is a provisional list. . Endorsement at

yee

has any objection to the list then they allowed to |give

60

days. The applicant has not provided any list which has
been finalized subsequent to this provisional list, which

may have been drawn up after getting objection from any

des
The
the

merger was also tentative. In that list of 1987 of Goods

Sri

1in

in the seniority list dated 01.05.1990 the applicant is

shown at Serial No.25 and the same Sri Dinesh Singh

as shown at Serial No.24. The entire seniority list| of

01.04.1996 has not provided by the applicant. However,

it can be seen from the hand written correction made

into it that Sri Dinesh Singh was shown at Serial No. 62-

Al and the applicant below at 62-B. Moreover, in the

proforma promotion given to him by order dated

16.11.1999, he has been given parity with the same

sought parity with Sri I.LB. Tewari and Sri M

Srivastava and he has never demonstrated that the s

Shri Dinesh Singh has been given parity with Sri I.B.

Tewari etc.

Dinesh Singh. Throughout this O.A. the applicant has

Sri

M.
aid
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Srivastava in 1987 on which date admittedly

been stated that the applicant was given promotion

applicant was working in the pay-scale of Rs. 975-1500.

22. The respondents have made a very concrete
statement about the date of promotion of Sri [.B. Tewari
in the pay-sale of Rs.1200-2040 at 1988 and Sri M.M.

the

23. In the impugned order dated 20.10.2003, it |has

to

the pay-scale of Rs.1200-2040 w.e.f. 12.09.1990 and in

reproduced below:-

“3MUs YeaTded @ AC W& 6 d IR H W fHar orar & fb fa
393 W o] D} I—gFal @ a=iTa g Aol @ AfxH &
@ wY ¥ o THHAR YR ey forfm, 1200-2040 B GEM T

fofie (or@ @ifdrsy qdderd) IAA 1400-2300 W URISI( &1 o
T, F P ST TR yax arfored e # 23.11.89 B B T
SMUPT TSTHR ATTAT 1200—2040 F feid 12990 B B TS AN
Rerfy # oMy @ i PE @ HHAR) I—LFRT &1 v el R
T Refy § amus) N dex IRcFRT &1 1393 TS DI W
8! g7aT B |

39 e @ Ag §& 7 @ R ¥ W fHar o & & 5
B ATTHE 1200—2040 ¥ YRS BT W o™ feAm WA B, 98
TP, [SH Tl NI FAD B AR D g4 I Fad B BN
fagr a1 o 7 5 AR @ 99|
IUS YIS @ A & 8 @ IR § Iqad Hadr o © o
aftrsw i daew 1200-2040 @1 Refy # fRAie 2295 @

M 3R FoAT B HR FH G 62 § W Y& g¢ A B
IS T 1665 [ 22.102003 B HEGH ¥ YHMIG BN Ay

% l”

with regard to the following;:-

Bechan Lal Serial No.63 is wrong.

A Uar—

portion of the impugned order dated 20.10.2003

that pay-scale no person junior to him was given

promotion to that scale prior to him. The relevant

1S

“291?

g

k£

%5

T8 g ¥ WeeH FRd g oMU ¥ gk sh fter R @1 AT B
e 62 W R st o B0 iR B A vd PH A=A 63 W Afha 50
ST B HW BH G 62 T W dAT gt AW 5 A7 Rig B

z

RIE:N

The applicant has not made any statement to prove

the illegality or irregularity of this statement particularly

(a). His placement between Sri Dinesh Singh Serial

No.62A below A.K. Dhigra at Serial No.62 and above Shri
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(b). That the basic promotion to Shri I.B. Tewari was

given prior to the merger of cadre.

24. Therefore, in the light of the discussions above the
applicant has failed to establish his case. The OA is liable
to| be dismissed on merits and also on the ground of

delay and laches. No order as to costs.

(Ms.Jayati Chandra) (Navneet Kumar
Member (A) Member (J)
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