Central Administrative Tribunal, Lucknow Bench,
Original Application No. 410/2004
this the /4 {day of May, 2004

‘HON'BLE SHRI M.L. SAHNI, MEMBER (J)

Suresh Chandra Srivastava aged about 37 years
son of late S.N.Srivastav resident of RS 1-4/11,
Sector I, Aliganj, Lucknow.

By Advocate:Sri Deepak Shukla :

_ Versus _

1. ' Union of India through Secretary to
Govt. of India, Minstry of Home Affairs, Central
CiVil Secretariat, New Delhi.
2. Director, Central Bureau of
Investigation, Block 3, (4th floor), CGO Compex,
Lodhi Road, New Delhi. 7
3. Joint Director, CBI,SC II, Block 3
(4th Floor), Lodhi Road, CGO Complex, Lodhi Road,
New Delhi. , :
4. Superintendent of Police, Central
Buradu of 1Investigation, Special Crime Branch,
21/447, Indira Nagar, Lucknow.
5. Sri H.N. Mishra. Superintendent of
Police, Central Bureau of Investigyation, Special
Crime Branch, 21/447,. Indira Nagar, Lucknow.

' .. .Respondents
By Advocate:Sri G.S.Sikarwar

ORDER | -
BY HON'BLE SHRI M.L. SAHNI, MEMBER (J)

By this O.A. the applicant Sri S.C.
Srivastava has challenged the officey/ q?er
No.. \&| 20bWU  dated 12.3.2004 served on him
on 16.3.2004 (Annexure A) and the transfer
order No. JD/SC/II/2004 dated 12.3.2004/ inter
alia on the grounds that the copies of the

later order has not been servaed on him and
thefame has been passed maliciously on the
dictates of the superiour authority without

application of mind and in arbitrary manner

‘without their being any exigency A administrative

or otherwise or in the public interest as
alleged infthe officep order No. 13/2004 dated
12.3.2004. The malafides have been alleged
against respondent No. 5 Sri H.N. Mishra '

Superintendent of Police CBI,SCB wﬁo'fs ai%e?e&WDNNFﬂmH



to have .bees signed the | impugned order
(Annexure A). Copy of the impugned transfer order
datéd 12.3.2004 has/however’not been appended
to the O.A. stating that the same has not been
served othe applicant so far/and that the same
has been got produced by the respondents. The
respondents have also not filed the copy of
the said order when they file the counter reply.
2. . I have heard the learned counsel
appearing on behalf of the applicant quite at
length and have considered the detailed
submissions made by him. Learned Counsel for
the respondent " has also been heard who has
takeng%ggﬂ?ﬂ7§ounter,.reply filed on behalf of
respondents No. 1 to 4. There is no separate reply
filed by respondent No. 5 against whom
allegations of malafides have been made in the
O.A. During the arguments , however, learned

counsel for the applicant “did not press the

allegations against respéndent No. 5 who
adVﬁ%tpdtly has not been served byfthe
applicant? in his individual éapacity.

3. I have carefully gone — through the

copies of documents which have been appended by

the rival parties to substantiate | their

respective pleas.

4. Learned counsel for the applicant who

hqgg not pressed the allegations of malafides '

has submitted that there is no justification in

transferring the applicant from Lucknow to Delhi/
as from the same organisation/institue  <$xeom
qﬁéfés ministerial staff has ?ever - been

transfered on any occasion and that there was no

public interest in transferring the applicantj
and that there was no administrative exigency.

Making reference¥ to the averment¢ made in the

application, learned counsel for  the appiicant

stated that the applicant always worked to the

best of his ability and that his work has been

appreciated and he has been awarded from time

to time) besides awarding him ®ecommendationse

certificates. He has referred to such

certificates copies of which have been annexed

with this O.A. as well as with the R.A. filed by

the applicant. Besides ' challenging the

illegality of the transfer order and relieving

" order dated 12.3.2004, he has also expressed



-

his épablity to move— out of Lucknow because
he is suffering from heart — ailmente¢ ard—haviny
undergoing treatment in Lucknow and . he had been
on medical leave at the time when the relieving
order was served upon him on 16.3.2004. He has
also placed on recordf copies of the medical
record showing that he has been suffering from
%Anginak paim + blood~ pressure and fistuta
requirk surgical operation in, Lucknow. The
applicnat has also pleaded that &szo children
o are studyign in Lucknow% have\to appear in
the examination to be held in April /May__ 4um&$€5
this effect , he has placed on record &he copies
of certificates issued by the school-authorities
Referring to the copies of the officer~order
No.1295/2000 dated 4th September, 2000 whereby
one Sri  Bhagwat prasad Verma, UDC in the
office of CBI + Lucknow was transferred on
adminstrative grounds and in public interest but
the order was quashed by the Tribunal oﬁFhe grond
that it was not issued by the competent
authority.According to the learned counsel for
the applcant the said order was 1issued by
Dy.Director (Administration),CBI who was not held
competent to pass the transfer order. Learned
counsel for the applicant has contended that the
transfer order has not been served upon him but
from the recital inthe office order dated-
12.3.2004 bearing No. 13/2004 (Annexure A) it is
made out that the transfer order NO JD/SC-I1/2004
dated 12.3.2004 ~has been issued by the
Jt.Director , CBI,CS II New Delhi who iéAcompetent

to pass such order.

5. learned counsel for the applicant has
placed reliance on Director of School Education

Madras and others Vs. O.Karuppat Thevan and
another 1994 Supp (2) scC 666) where’1t was held
that in absence of |urgency, transfer of
employees whose children are studying in
schools shdld be restrained from Dbeing
effected till the end of the academic year.
In the case of Bhagwati Prasad Verma Vs. Union
of India decided on 13.11.2000, this Bench of the
Central Adminstrative Tribunal in O.A. No.
502/2000 observed that LDCs/UDCs have not
been transferred to elsewhere in the same
capacity i Ehe 50 years' 'history of CBI - that
there were only two posts of UDCs one W&
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vacant and other was occupied by the
applicant and after his transfer, Dboth the
posts would fall vacant because no \ i ¢ hayg
been transferred in his place and it was held
that authroties failed to satisfy the

Tribunal about the Administrative exigency and
the public interest under which the applicant
was transferred to a far —away place - “Ehe
Hon'ble Tribunal further held that the transfer
order under such ' circumstances are arbitrary
and not in public interest of for adminstrative
,\exigency.The impugned order was/ accordingly/
quashed. This is .the same case , copy of the
order of which has been placed'by the applicant
oqthe present case fileg as Annexure No. 9

already referred to above.

In Dr. Ramesh Chandra Tyagi Vs. Union ngIndia
Sahaid (1994) 2 Supreme Court Cases 416 it

was held tht the transfer.. order issued by
- subordinate authority having no delegated péwer

at the releiving time was invalid and
non—est and secondly the subsequent ordér
founded on the earlier order could also not

stand. In Anirudhsinhji Karansinhji Jadeja and
anotheYVs State of Gujarat (1995) 5 scc 302 it
is laid —down that exercise of power uﬁder
direction or in compliance of some other person
or authority amounts to failure to exercise

the discretion altogether.

6. - Countering the allegations made in
the 0.A. and rebutting the afguments advanced
on behalf of the applicant by his 1learned
counsel, it is submitted by'the learned counsel
for the respondents that the applicant joined
CBI in the ACB Branch at Lucknow on 7.8.82 as LDC

and remained posted  here till promotfhd as .
upC. even*lé™ e%%s{éd in the CBI SIC-IV at
Lud&now on 12.9.2001. He has thus remained
posted at TLucknow for more-than 21 years. It
is furth@r stated that the applicant has
concealed tk® material facts from the court by
referring to the documents whereby
remuneration "have been paid to the applicant but

-
hy?

did not mention number of meﬁ&§° 1§®ed to him,J%ﬂMn

C%:/ time to time for lack of devotion tof duties,
: Srd- trying to shift the responsibility Jon



others for the works assigned to hiT}sitting

over the files -, derilicition of duties,
deliberate non.compliance of the order of the
superiors , frequent unauthorised absence
without ' any intimaﬁion, non -~ maintenance of
proper records and refusal to receive urgent
dakg etc. Copies of . such memos have been
annexed collectively as Annexure No.RQd1 to the:
counter reply filed by the respondenté.
Respondents have denied | that the work force
was short in the offici,aré that applicant had to
over<-work to finish his job or back~log. They
have stated that whafever;?fxés allotted to the

applicant, he used to delay in completing the job

and have been creating back~ log as a
consequence some important matters of
account section, establishment sections
including TA bills | were either badly

delayed or ignored by the applicant which had
to be got attended by other colleagues of the -
applicant. It is also stated by the respondents

that the applicant was provided the assistance

of other staff also to complete the work
assigned to him but he usually t?ﬁé%ound
reluctant to -complete the job and in February
12004, due to his overstaying‘ on leave
without intimation, some of the officials of
SCB Lucknow sufferred hardship and
therefore could not get their salary for the
month of January, 2004 in time.It is also
submitted that the applicant was in habit of
sitting «> over the file§ and deliberately
consuming a lot of time or creating
hindrance 4£6 ' discharge of duties by other
officials. He could not dispose of assigned

work within the stipulated time and that he was
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in habit of delaying the office 'worszby his

conduct =armd he was polluting the working
atmosphere of the office administration}‘“ that
7

the applicant totally apathy towards the
official duties for which several memos had to
be issued to him by various controlling
officers from time to £ime but the applicant did
not improve _ifA his habits or im style of
working. Consequently/ the matter was brought to
the knowledge of the Head office who issued the
transfer order baseéd on the reported facts and
that.it was found that interest of the office
at Lucknow shall be served _if the applicnat is
transferred and p accordingly) the competent
authority who has been delegated the powers
vide Annexure R-II passed the appropriate
transfer. order and that the impugned order
suffers from gno illegality or infirmity as
alleged. Allegations of malafides has also been
denied 1in the counter — reply filed by the
respondnets. Their claim is that due to urgent
nature ,;Tcould not be kept unattended for

indefinite period  and required to be attended

. VA SR wﬁdéCmMozf(
to on time !j serious embarrassment.é to the
\
organisation, an institution having a very

high reputation and credibility. It is also
submitted on behalf of the respondnets that

conduct of the applicant could have lead to

serious embarrassment to SCB because the

branch at Lucknow had A\investigating cases
e

referred A by the Hon'ble High Court '

Allahabad and that the applicant had a direct or
indirect bearing on the pace of

investigation.
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7. _ Learned counsel for the respondents
has submitted that e it is undisputed that the
applicant holds a transferable post and uﬁless
specifically provided in the service
conditions, he has no. choice to | remain
posted at one place throughout his service
carrier . According to the learned counsel for

the respondents, transfer of the applicant has

been made in public interest and efficiency
of public administration. He has further
contended that transfer and posting is the
prerogative of the administration and public
interest is to prevail over the individual
convenieﬁce or interest. He has referred to

the law as laid down in the Gujarat Electicity
V.A.R. Sugnamal poshani (AIR 1989 SC 1433)

wherein the following law was laid down:-

"Transfer from one place is
generally a condition of service
and the employees has no choice

in the matter. Whenever a public
servant is transferred, he must
comply with the order but if
there be any 4genuine difficulty
in proceeding on transfer, it 1is
open to him to make representation
to the competent authority for
stay, modification or cancellation
of transfer order, If order of
transfer 1is not stayed, modified
or cancelled, the concerned public
servant must carry.out the order of
transfer. Ijthe absence of any stay
of the transfer order, a public
servant has nof justification to
avoid or evade the transfer
order merely on the ground of his
difficulty in moving from one
place to other. If he fails to
proceed on transfer in compliance
to the transfer order, he would
expose himeself to disciplinaryw
action under the relevant rules."

It is further submitted that the transfer of
the Govt. employees on a transferable post is a
necessary incident of service '— career. Tha?}the

assessment of the quality of an employee
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is to E?Qﬁade by the superiors takiﬁg into

account several factors including suitablity

of the person for a particular post and

exigencies of administration. Ithak‘ only
s S

realistic approach is to leave to the wisdom of
tha&t, hierarchical superior to make the
appropriate decision™ . &magkthis must be left
in public interest to the departmental heads and

interference by the courts should be rarely

done. He also contended that the courts or
Tribunals are not the appellate forumg to
decide on transfer of officers on

administrative grounds and transfer order could
only be challengeqf if the same are vitiated
either by malafides or by extraneous
consideratioqg,/ which two factors are not
present in the instant case as the allegation of
malafides have been withdrawn and nothigg,
regarding extraneous considertions has Dbeen
alleged by the applicant.

8. I have thougtfully considered the
rival submissions made on behalf of the parties
and also examined the caserlaw as referred to
by their learned counselg to substantiate
their arguments.

9. So faré?dihe contention of the
applicantvregarding ill..health is concerned,
the applicant can get better treatement in a.
place like Delhi where he stands transferred
and also relieved vide the impugned order
Annexure" A: I also find no merit in his
contention that examination of his childeren
is creating any problem for his moving out of
Lucknﬁvkecause the examinatiOQ5have been over bj}

now and new sesé&mg{ hgg? startedduring the month
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of Maxgat'present./éo far as the challenge as

against the competency of the authority passing

- Clv v
the transfer order, in this cas%z thée respondents

have placed on record Annexure R-II which
pértains to delegation bf financial powers to
Jt. Director, North ,CBI . Along. with this
forwarding letter Annexure R-II, ﬂg hai%zgzghded a
statement showing the Einancial and
/gdministrativé powers of the Jt.Director¢ /CBI
ox

and A‘S.No. 23 , 1t 1is stated that all
Jt.Directors have full— powers within their
jurisdiction to transfer the officers from one
station to another upto the rank of 1Inspectors
Group 'B'. Learned counsel for the applicant
during his arguments has contended that this
delegation of power firstly/ is not legal and
valid and secondly/ it pertains to the
officers wupto the rank of Inspectors and does not
apply to the ministerial staff of which the
applicant is a member being a UDC. I find no
merit in his contention because S.Nod3 clearly

shows the transfer of officers upto the rank

ERE AN
of Inspectors (Group B) ,The 2 cannot

be said to be exclusive of the ministerial staff
Group B because Jgt. Direqtors have the over-all
control over the ministerial staff working in
the CBI in various branches and in the present
case, the transfer order ,-copy of which has not
been produced either bﬂthe applicant or by the
respnodents is FUV 4t : to have been
/ Ay Poyren

issued b%the Jt. Director, CBI aqldg egated to

him vide Annexure R-II. I also find no merit

iithe contention of the applicna;/ that the
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relieving order Annexure. A does not specify
that the transfer is in the administrative
interest or that it is ~£es in édminstrative
exigency. I have found from the impugned order
Annexure »A fthat the applicant has been relieved
from his duties in the public interest in
pursuance of the order issued by#he head-quarter
which'YLs also dated 12.3.2004. it is well-settled
that transfer order need not be speaking order
and since the transfer order ié not Dbefore tgq
Tribuna% whatever 1is gathered from the offifce
order No.13/2004 datd 12.3.2004(Annexure A)/_it is
found that same is issued in the publié interest
which has been  clearly elaborated b&’ ‘the
respondents in their counter ... reply. 1In a
recent case[egg;g)the Hon'ble Supreme Court
reported as 2004 Supreme Court Cases (L&S) 453

(Pearlite Lines (P) Ltd. Vs. Manorama Sirsi

where ih has been observed:

Unless there is a term to the
contrary inthe contract - of
service, a transfer order is a
normal incidence of service. The

plantiff has neither pleaded -nor
has there been any effort on her
part to show that the impugned
transfer order was in violation of
any terms of her employment. Inthe
absence of a term prohibiting
transfer of the employee, prima
facie, the transfer order cannot be
called into question. Further, it is
to be considered that if the
plantiff does not comply with the
transfer order, it may ultimately
lead to termination of
service.Therefore, a declaration
that the transfer order is illegal
and void, in fact amounts to
imposing the plaintiff “onthe
defendant in spite of the fact
that the plaintiff allegely does
not obey order or her superiors
inthe management of the defendent
company. Such a relief cannot be
granted. The plaintiff has not
complied with the transfer order as
she never reported for wor at the
place where she was transferred. As
a matter of fact, she also stopped
attending the office from where
she was transferred.Non compliance
with the transfer order by the
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plaintiff amounts to refusal to
obey the orders passed by
superiors for which the employer
can reasonably be expected totake
appropriate action agaisnt the
employee concerned.”
9. , The above observationg are quite
relevant for my consideration in deciding' the
present O.A. because in the present case also,
there is no condition of service that applicant
cannot be transferred from Lucknow to Delhi or
any place in India and the applicant cannot take
shelter under the precedent that none in the
history of Q£;? Lucknow has ever Dbeen
transferred froﬂCBUI office at Lucknow ‘ to»
anywhere . The judgement cited by his learned
counsel do not help the applicant because the
facts and circumstacnes of the present case are
not quite akin to those of the decided cases. Oon
the other hand the decision as laid down in the
Gujarat Electricity Case (Supra) squarely appl&L,
to the facts of the present case.
10. Having cunmulatively considered
the facts and circumstances of the present
case and 1aw applicable in this case, I feel
satisf'gp{ that the applicant could not succefe)
to establish that the impugned order suffers
from any illegality or infirmity as alleged by
him. {faccordingly find O.A. as meritless and

’
hence dismissed the same. No cost.

O b

(M.L. Sahni)
Member (J)

HLS/-



