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LUCKNOW

O.A. NO. 274/1989(L)

Swami Dayal Mishra

Uni©n ©f India & ©thers

versus

..A p p lica n t.

.Respondents.

rs

H@n. Mr. J u s t ic e  R.Nath, V.C.
Hon. Mr. K .J. Raman, A.M, i

(Hon. Mr. J u s t ic e  K. Nath, V.C.)

This i s  a p e t it io n  under sec tio n  19 o f  the  

A dm inistrative Tribunals A c t ,^1985 for  quashing an order 

ia ted  29 ,8 .88  (Annsxure - l )  whereby th e  p e t it io n e r  was 

dism issed  from se r v ic e  as Extra Departmental Branch P ost 

Master (E .d.B .P .m.)  , post o f f i c e  Waidaha, d i s t r ic t  Sultanpur 

and a lso  an order dated 22.7.89](Annexure ^-2) wheratoy h is  

appeal ag a in st d ism issa l was d ism issed .

2 . The p e t it io n e r  was warltiBg as E.D.B.P.M, ana used  t® 

deal w ith Money Orders. On 21 .4 .8 6 , a Money Order a f  Ss 5 0 0 . ^  

d e liv e ry  t® Ganga Ram P rajapati was rece ived  by him. I t  i s  

sa iS  th a t  en th a t very date th e  anmmt was m isapprapriated  

by th e p e t it io n e r  whs a ls s  p laced  a £®rged voucher in  the 

recsrd  purported ta  show th a t money had been paid to  Ganga 

Ram P ra ja p a ti. S im ila r ly  on 22 .5 .86 , he received  a Money 

Order o f  Rs 500.00 tobe d e liv ered  to  Daya Ram Muneshwar Prasad. 

He IS sa id  to  have m is-appropriated the amount on 27 .5 .86  

and i s  a lleg ed  to  have p laced  forged voucher o f  payment o f  

money to  Daya Ram MunteiShwar Prasad.

3 . Both the a d d r e s s ^ © f  the Money orders are sa id  t© 

have made complaints o f  non payment*^am©unts to  than. A fter
A

■4rf



ii'’

r
T-"

-K'

- 2 -

a prelim inary enquiry, t  he departmental d isc ip lin a r y  

proceedings were sta r ted  against th e p e t it io n e r . H« was 

served w ith a charge sh eet dated 11.11.87 c© ntaining th e  

a lle g a tio n s  as in d ica ted  above. “Ihe p e t it io n e r  r e p lie d  to  

the charge sh ee t. On 6 ,8 .8 8  the'^Enquiry O fficer  submitted  

h is  report in  which he sta ted  t© have found the p e t it io n e r  

g u ilty  o f  the charge. On 29 .8 .88  the d isc ip lin a r y  au th ority , 

namely/ Superintendent ®f P ost O ffic e s , respondent No, 2 

passed th e impugned d ism issa l order. An appeal preferred  

g a i n s t  th e  d ism issa l order was d ism issed  by the ap p ella te  

au th ority , namely the D irector  ©f Pm t a l  S erv ices , respondent 

No, 3 by AnneKure -2 dated 2 2 .7 .8 9 .

4 . Counter and rejoinders, were exchanged; We have heard 

Shri S.B.M ishra, learned counsel for the p e t it io n e r  and 

Shri K.C. Sinha, th e  learn ed  counsel for th e respondents.

5 . The f i r s t  p o in t  ra ised  i s  th a t on 11 .1 .88  the p e t it io n e i  

had applied  fo r  cop ies and in sp ection  o f  9 documents in clu d ii 

th e c© n^laints, but w h ile  the two com plaints and the Mail 

Peon R eg ister  were shown to  him, the r e s t  o f  th e documents 

were n e ith er  shown, nor furnished to  th e p e t it io n e r . In res] 

o f the Mail Peon R eg ister , th e further grievance i s  th a t  

pages 26 to  43 th ereo f which contained re levan t ex tr a c ts , 

had been replaced by bogus pages.

6 . The statem ent in  counter i s  th a t  ®n the p e t i t io n e r ’s 

own showiRg in  par§ 6(v) o f  the p e t it io n , copy o f  th e two 

com plaints ha^ been furnished  to  him; there was no r^laconfeil 

o f  the pages o f  th e Mail Peon R egister  and that th e  r e s t  

o f  th e  documents were ir r e le v a n t  and th e re fo rew ere  not 

made a v a ila b le  t® the p e t it io n e r .

7. I t  i s  s ig n if ic a n t  th a t th e p e t it io n e r  had mot f i l e d
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capy o f  the application  by which he ca lled  for documents.

He has a lso  not s ta ted  th e  relevancy o f  each o f  the <tocuraents 

to  enable t h i s  Tribunal to  fin d  whether t h ^  were relevant 

or n o t .^ lt  i s  admitted in  th e p e t it io n  that the dacoraent 

had not been furnished on th e grounds recorded by th e  Enquiry 

O fficer  th a t  they w ere ir r e le v a n t . W'e are unable to  agree 

with the learned counsel for the p e t it io n e r  that he i s  ■. 

e n t i t le d  to ob ta in ’ co p ies or  in sp ect any document o f  h is  

ch o ice  ir r e sp e c t iv e  o f  i t s  re levan cy . The b a sic  p r in c ip le  

IS th a t delinquent employee i s  e n t i t le d  as a r ig h t to  

rece iv e  co p ies o f  on ly  su ch  m aterial as i s  purported to  be 

used in  th e  course o f  enquiry , beyond th a t  ex t«n t th e  

delinquent employee must show to th e  s a t is f ic a t io n  o f  th e  

Enquiry O fficer , th a t fu rth er  document i s  re levan t fa r  

purposes o f  enquiry and fo r  enabling him to  make a defence. 

The case o f  Surat Singh v s .  S .R . Bahshi and others (1971 

D elh i, 133) i s  n ot an authority  fo r  th e  p rop osition  th a t a

delinquent enployee i s  e n t it le d  to inspect a document which
i s  not shown to  be re lev a n t.

8 . In respect o f the H ail Peon R egister, there i s  no 

cogent evidence o f  replacement sf^pages. The Enquiry Report * 

which was admittedly handed over/Ihe p e tit io n e r , has not been 

f i le d  by th e  p e titio n er ; the enquiry record was not in  the  

hands o f  the Standing Counsel when we heard the ca se , a , 

c ^ y  o f  f t e  report which was with th e  learned counsel for  

the p e t it io n e r , was read over to  us and we noticed  that the 

Enqiiry O fficer had recorded cogent reasons for h is  view that 

pages o f Mail Peon R egister had not been replaced.

9 . The second ground i s  that ths report o f  preliminary 

enquiry made by B.R. sh a str i was not furnished to  the  

p e tit io n e r  and therefore, the p e tit io n e r  w as handicapped
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in  ttie discipXlnary prsoeedings when B .R .Shastri was esamines 

The learned osunsel far th e  respondents sa i«  th a t B .R .S iastri| 

was not examined a t a l l  in  the osurse ®£ emquiry and that 

the prelim inary enquiry repart o f  B,K. Sh astri was not a 

dscomeat far  the use s f  th e  p e tit io n e r  ana lnd«ed had nat 

been used as p leee --,f  evidence in  the course e f  d isc ip lin a ry  

enquiry. Thera i s  nothing t® show that B.R. Sh astri Mas 

examlosd in  the c®»rse o f  d isc ip lin a ry  enquiry. Moreover, 

the repert o f B.R. S h astr l as an Enquiry O fficer I s  not the  

same agiB .R .Sbastrl's own statement which cauld be

used. I f  at a l l  for the purposes o f  h is  cross-examination.

10. The th ird  point ra ised  i s  that the p e tit io n e r  was not 

given reasonable opportunity o f  obtaining the serv ices o f  

aefence a ss is ta n t . I t  i s  admitted th a t  one R.S.Chaubey was 

in i t i a l l y  appointed as P«titl® ner*s defence a ss is ta n t . The 

p e tit io n e r 's  g ^ w a n ce  i s  that an 25.4.88 R.S.Chaubey did  

not appear a^ ^ the p e tit io n e r  h im self could not attend, the  

Enquiry O fficer  should have given an opportunity to  the  

p e tit io n e r  to  ippolnt another defence a ss is ta n t and should 

not heve proceeded with t h e  enquiry exparte on 25 .4 .88 . In 

the f i r s t  p lace , there i s  no sp e c if ic  stateraert in  th e  p e tiU o a  

th a t he had been denied the opportunity to  appoint Defence 

A ssista n t. Thestatement in  para 6(V II); o f  the p e t it io n  i s  that 

on'll.4.88^ the Enquiry o f f ic e r  proceeded to  record the statement 

o f  w itn ess-es in  * e^  absence o f f t e  Defence A ssista n t and 

again on 2S.4.88Zthe p e tit io n e r  was absent a W ritten request 

; for  adjournment was rejected  so as to  enable him to  appoint 

; another defence a ss is ta n t . In pica 6 ( v i i i )  i t  i s  sta ted  that 

' the Enquiry O fficer ordered the p e tit io n er  to  defend h is  case 
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were ten ied  in  para 13 and 14 of tl® cxaunter. This p r t  

©f th e  case was d ea lt w ith  by the d isc ip lin a r y  su th o r ity  

in  h is  ©rder hm exxxre 1, I t  vjas s ta te d  t h a t  a f te r  R .S. 

Ghaubey, the defence a ss ista n t^ d id  not appear, tJtie" p etitio n e :  

appointed Ram Lakhan Singh fa r  h is  defence. I t  i s  p la in

enough th a t  the p e t it io n e r  had av a iled  the serv ices  of two 

defence a s s is ta n ts  and i f  they did not turn up# he had only

to 'fti'a’nlc h im se lf . N© fa u lt  can be found w ith th e  d irec tio n s
' V ■

®f the Enquiry O fficer  th a t ,th e  p e t it io n e r  should defend  

h is  case p erson a lly  in|the event ©f fa ilu r e  o f  defence a s s is t

t o  make appearance. There i s  nothing to  show ihat the  

p e t it io n e r  made any fu rth er  a p p lica tio n  fo r  appointing  

a th ir d  defence a s s is ta n t .  The appeiilate au thority  has 

recorded th a t  proceedings had t® be completed w ith in  th e  

time schedule and th erefo re , there was nothing ^  wrong 

wfeen th e  enquiry o f f ic e r  proceeded e xparte,4ccording to  tte  

learned counsel fo r  th e  p e t it io n e r , th e  tim e fix ed  in  th e  

c ircu la r  issu ed  by the govenament i s  120 days. That on ly  

shows th a t  the enquiry was expected t® be coacluded spee<lil-' 

th e fa c t  t h a t  i t  could  b e conpleted  a f te r  severa l months 

n eith er  v i t ia t e d  th e  enquiry, nor d is e n t i t le d  th e enquiry 

o f f ic e r  to  proceed in th e absence o f  the delinquent employee,

10, The next gr©und urged i s  th a t th e  motion fo r  adjoummai 

on 1 1 ,4 ,8 8  and 25.4*88 should have been allow ed. A reading  

o f the enquiry report a t the Bar shows th a t i t  contained  

acceptab le grounds fo r  proceeding exparte on both th ese  

d ates,

11. The fourth p o in t ra ised  i s  th a t th e  order (Annexure-l) 

p asied  by th e  d isc ip lin a r y  authority  '/as a lso  th e  order  

(Annexure-2) o f  the a p p e lla te  au thority  are non-speaking
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©rders.The d®ntenti®n i s  n®t q u ite  c o r r e c t .

12. In th e  © rier Anx f̂exure l^a substance ©f th e  prQceedings 

taken by the enquiry X)ffi.c'ei^s s e t  ©ut. I t  i s  s ta te d  

th a t th e  enquiry o f f ic e r  h eld  17 s i t t in g s  in  which he follow ed 

(prescribedyth^ procedure. He th en  went @n t© record th a t he 

had th©r®ughly and c a r e fu lly  stud ied  th e  charge-sheet# th e  

©ral and documentary evidence la id  during th e  enquiry, defence  

statem ent ®f the p e t it io n e r  and the summary ©f evidence  

furnished by the presen tin g  O fficer  as w e ll as th e  defence  

a s s is ta n t .  He mentioned that ®n such con sid eeation  he fu lly  

concurred witfe th e  wisll considered  find in gs o f  the Enquiry 

O fficer . He observed t h a t  havingiregard to  the ser iou sn ess  

o f  the proved charges, the p e t it io n e r  was l ia b le  for severe  

punishment and th erefo re , he ordered d ism issa l o f  tie 

p e t it io n e r . The conten tion  ®f th e learned  cours e l  for th e

p e t it io n e r  th a t the d isc ip lin a r y  authoritychad not d iscu ssed
7i

fin d in gs as auchy te c h n ic a lly  correct; but th e  learned counsel 

fo r  the respondents has urged that whete the d isc ip lin a r y  

au th ority  fu l ly  agreed with-the Enquiry O ff ic e r 's  report, 

i t  was not necessary for  the d isc ip lin a ry  authority g ive  

d e ta iled  reasons, which, e s s e n t ia l ly  would only be a r e p e t it io n  

o f the reasons recorded by the Bnqtkiry O ffic er . I t  must -be 

 ̂^ 8 ^  mentioned immediately th a t ihe p e t it io n e r  had not

urged th a t tte Enquiry O ffic er  did not record reasons.
. . . . .

Apparently, th e  Enquiry O fficer  recorded d e ta ile d  reasons and 

s in ce  tYm d isc ip lin a r y  au thority  e n t ir e ly  agreed with them 

a fte r  a perusal o f  the e n t ir e  m aterial independently, i t  

does not appear necessary for  the d isc ip lin a r y  authority  to  

h ^ ’e rcorded i t s  own reasons, in  th e  ease  ©f S t a t e  o f  Madras 

v s . A.R. S rin ivasan  (1966 Supreme cou rt 1827) i t  has been held  

that where the punishing au th ority  agrees w ith  th e  f in d in fs
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Of the enqairy au th ority , i t  i s  not necessary to  record 

reasons; i f  he aiffers, reasons must be recorded.

13. The a p p e lla te  order (Annexure -2 ) a lso  cannot be sa id

to  be a non-speakisg order. Indeed the appellate authority

has s p e c i f i c a l ly  s e t  out the various p o in ts ra ised  by the

p e t it io n e r  in  h is  memo o f  appeal includ ing th e o b jectio n

that the d isc ip lin ary  authority did not d iscu ss the evidence.

Since he agreed with th e  findings of the d isc ip lin a ry  authority

he was a lso  not expected to  record an appreciation o f  evideo:e

by h im self independently. He has deall, w ith  the p o in ts  raised

in  appeal and the a p p e lla te  order does not su ffe r  from any 
in fir m ity .

14. These are a l l  the p o in ts mise§. in  t h is  case.T he  

r e s u lt  i s  th a t th e  p etitio n r  should f a i l .

15. The p e t it io n  i s  ^ sra issed . P a r tie s  sh a ll  bear th ^ ir  
own c o s t s .

v .c .

Dafed May, 1990*

This  judgement could not be pronounced at the 

Lucknouj C i r c u i t  Bench by a c c id e n t a l  om ission  when I was 

on tour there  l a s t .  To avoid fu r th e r  delay the

judgement is being  pronounced at Allahabad to d a y .  This  

o r f i c e  u i l l  i s s u e  copids  o f  judgem ent /  to the concerned  

p ar t ie s  u i t h i n  three  days and t h e r e a f t e r  send the record

(c o n t a i n i n g  the  judgement and o f f i c e  copy o f  l e t t e r  o f

d esp atc h  o f  ju d g e m e n t )  to the Lucknou C ir c u i t  Bench for

in fo r m a tio n  and necessary  a c t i o n .

^■1.̂ 0 
tfice Chairman

Dated  the fa'' 3 u l y ,  1 99 0 .


