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CENTRAL AIMINISTRATIVE TRIBUNAL, AULLAHABAD

CIRCUIT BENCH, LUCKNOW o
T.A., No. 1953/87
B.S., Jauhari S Applicantspotitioner;
. . e .
versus

Union of India & ors. ' Respondents.,

Hon. Mr, Justice U.C. Srivastava, VL.
Hon, Mr. A.B. Gorthi' Adm. Member.

(Hon, Mr, Justice UL Srivastava, VeC.)

The petitioner initially filed a W.it Petition
praying for issue 0f a writ of mandamus commanding
the opposite parties to gppoint him to the post of

Senior Technical Assistant(Transportation) and

.rejecting the selection of @ppmsite party No.3 to

- the said pest and thst the selection made on 20.9.85

may be quashed. After coming into force the Administrae
tive Tribunals Act, 1985, the said Writ petition was

transferred to the Tribunal.

2, The petitioner joined the services of Indian
Railways on lst of august, 1963 as Assistant Station
Maister and was appeinted as Transportation Instructor

in the wcale of Rs 455-700(R.S.) and has bé_en workifzg
since then as such. On 21.1.1985 one post for appointment
of Senior Technical Assistant (Transpartation) for |

Traffic Research Directorate of ReDeS .0e was advertiﬂeé
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The qualification provided for the same was that

candidates should have atleast 3 years experience

of working in the scale of Rs 425=700 in the operating
discipline, The petitioner applied for the same, being

fully qualified,and was allowed to appear in the

‘written test and was also called for interview. Only

three candidates appeared in the written test. The
petitionér and'oppositeAparty No. 3 alone were called
for interview but the Opposite'party No.:é”was

declared to have been succeeded in the same over and
above the petitioner, The grievance of the petitioner

ia thet the opposite party No.v% lacked the basic
quélification and he, not being qualified, could not
hav e been appointed to the p0§t-in question, as he was
promotedé to the pést of Relieving'station Magter in

the scale of gs 425700 only with effect from 1.8.82

and his experiehce was less than 3 years, not only

when the advertisemenﬁ was issued but also on t he date
of test ang intérview. The ofiginal panel w as rejected
subsequently but the re-a&vertisement‘was made for the
said post only for Scheculeﬁ Caste and‘Sdheiuled Tribe
candidates and this re-advertisement was alsé cancelled,
yet thé‘opposite paity No. 3, being bf-thg 0ld panel

wis taken and appointea. The opposite parties 1 and 2
have assiSted'thé'claim petition by filing the counterf
affidavit, in which it was stated that although the_ |
re-agvertisement took place on 28.6,85 i.e. after the
test and interview and even against this notification/

re-davertisement, no application from a Scheduled Caste
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Gaste Candidate was received and therefore,the

panel approving authority decided to approve the

re~-commendations of the selection C6h@ucted on lst of
May, {985 in which the oppositeparty No. 3 was selected
which'gés nowvbeceme final. So far as the f actual
position is concerned, it has'been stafed.that the
requisite qualification of at least 3 years of

experience in the grade of Rs 425-700 was relaxed

~in view of the poor response of the agvertisement

dated 25.1.85 and in this connection a reference
has been made to the explanstory note No. 5 of the
Revised R&P Rules of Staff of R.D.S.0., which reads

as unéers

"In case there is.ppor responsee from Railways
or from open harket in any Categbry.‘the
qualifications and experience Can bezgelaxed
By the members of Selection Board to m¢¢£~the

particular demand’,

And it has also been pleaded that in.aévé?tisement
notice it itsélf provided that staff having Bachelor
trails for improvement
Degree/expéerience in Research/in t he w rking eof
operating department'will be preferred. Onthis grouhd
the opposite parties have tried to defend the selectiom

of opposite party No. 3,

3. In case there was poor response of the advertise
ment and the reqﬁisite qualifications vere to be
relaxed, then fresh notificatkon'couldr;::n issued

so that others may also apply but that ;gom was shut

¢
obviously to accommodate the respondent No, 3. Thisw
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an arbitrary action and cannot stand on judicial

'scrutiny. Even otherwise the selectjion was to be made

in termms of the advetﬁisement and unless no corrigendum
was issuei.-thé selecting authority had no right or
juriédiétion to import anything which déid noi find
place in%&he advertisement, but inftgse they were
interested in exercising this power, a cotrigéndum
could have been issued modifying the terms of adverti-

sement, It is the terms of the adveftisement which
alone were to prevail and no deviatiom from the same
could have been made and thaﬁ too in such a manner
which cannot be justified on any greund, In this
connection, a referencCe can »e mage to the case of

Br. Vinay Ram Pal vs. State of Jammu & Kashmir (1984) ..

\.
SCC (L&S) , 103). Such a view has also been taken in -

o

other cases also. Thus, the relgxation made wéé arbitras
L s -

ry ang saneres an act of favouritism giving a go by

o8 W W abvnaad
even of cardinal pringiples ofkyustice. So far as the
other gustifiCation regardiné th; %referential qualifa-
ication is concCerned, tie preﬁerence is given only
when other things are equal,ggutwene-whe~fulfrlled
one-particutar—qualifcation. Int he gark of preference,
one who lacks the basic qualification or requisite
éualificatién,_cannot ke appointed as preferenCe.does
not owver rule or bye-pass the basic qualificatiens
which a candidate must necessarily fulfil. Even when
the earlier selection was cancelled and the fresh

. | e
notification for candidates belinging to Scheduled Cast

was also cancelled) f;e<:ancellétion could not have
174
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been legally effected to when the selection was:
itself consiéered to he poor.thete being no response

te the advertisement. Ne rule, regulation or law

~could ke pointed out te justify appointment out ef

the cancelled selection witheut resorting to fresh
advertisement and allewing other caﬁéidStes to apply.
Thus, thé selectimd and theuappéintment of the épp@sfte
party No. 3 is manifestly illegal, arkitrary and
without any legal sanction and the same deserves to
ke quashed, AcCoréinglf,-the selection of opposite
party No. 3 1s quashed. It will be open for them te
appoint the petitioner also against £hat post prior

. =
to or subsequent tc;pending selection in view of the

. - 49ﬂ£t'g~ :
- fact that after of the respondent No. 3, he

‘alene remains in tHe fiéld.The application is allowed

in the above terms. There will be no order as to costs, -

Mo VeC.
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Allahawa€ Dt, |5-% - 1991, | |



