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o JUDGEMENT
(NrgA;V.Haridasan, Judicial Memﬁef)
The applicant, Shfi“Kunhikaya"; a native of Andratt

'Islanq in ths Qnion farritory ovaakshadueep.is workingvaé

;{a Pharmacist-undar.Lakshaduéep'Administratiéﬁ‘ Ha has filed
this application under‘Sactiﬁn 19 of the Administrative
T;ibqnals.Act,‘praying thét a wriﬁ of'cartiorari or aﬁy'

other appropriate order oE direction may be issued quashiﬁé.E
the order daﬁeﬁ,7.5.1993'qf the Directoer of Medical and
Health Services, Kavaratti gt Annexuraéll to thé.extent

of his posting to'PrimaryvﬁealEB'Cantre, Amini and the

posting of the third respondent to the Primary Health

Centre, Androtk.

e

The material averments in ﬁhé application can be

briefly stated as follows. The - Island Bitra is a very
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small island with a population of Xn;gmgaxqu;x about 100
‘Wwith rare transport faci}ities. Bn account of this condi-
tion tha Administration had adoptgﬁyg/golicy that the
Government servants posted'at-Bitfa would be raquired to
sarvé thers ohly for a.pericd ofjone yeér and thereafter
only.ﬁg;sg?é,uhen no other suitabia hand is available, a
.aecond pqsting_would be made from among thoss who have
already served theré, ,The applicant has besn sefviné
the Lakéhgaueép Administration as Health Inspector for
the lasﬁ 13 yaars.' He was first posted to Bitra in the
year 1977, He worked thers for one year and . five months
i.e.‘f;om 26.j1.1977’t0 5.4.1979. ﬂobody other than the
applicant worked in Bitra for ﬁore than one year as Health

"_Inspectbr. But:again‘by order déted 2.5.1989 he was postedA

~to Bitrsa. Baing aggrieved by the second posting, the
applicant made a rapfeseﬁtation to éhe Pirst respondsnt,
Administrétor, UsTe of Lakshaduéap, requéstipg for cance-
llation of the po;ting. On this representation, Annexure~I

the Administrator made the follouihg order.

 "He may procsed to Bitra since hae has
completed 3 years in his own island.
However, after doing his term in Bitra
wa should give him posting in his oun
island and we would as Par as practica-
ble adopt this as a policy for such a
‘posting.”

. ~native island
Agssured that he would get a posting te his / after completion
' w'ﬁd'ﬂ*/
QA

of one year at Bitra, the applicantkuithout challenging
_ - .

the order of transfer to Bitray on the ground of violation

of long standing policy joined at Bitra. But now the

second resspondent has‘passed the impugned order, Annegura—ll

O/ - . - | ..».3/-
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dated 7.5.1990 transferring'the applicant to Primary
Health Centfe, Amiqig’uﬁile pﬁsting the 3rd respondent
who is alsg a Phérmabisf belonging to Androth island;
at Primary Health Centre, Androth from.Kalpeni. The
fhirdyrespondent is highly influeﬁt}al and hé has got
the supﬁort of Shri-P.M}Syed, M.P, Uhile hé was ubrkiﬁg
at'Andrott,on 8.5.1987ﬂ'he was transfefrgd‘to Bitra, |
'ght on account of his high influence in the departmént
of Healfh and Medical Service énd in the Administratiqn;
the third respondent got the transfer cancelled and got
a-pbsting to Primaty Heélth Csﬁtra,'Kalpani. Now after
the applicahfvhas completed ais one year tehurevat Bitra
a difficult station, when the first fespondent was bound
by his commitment in Annaxure-lvta give him a posting_to
his native island, Androﬁt, the‘réspondanté have issued
the impﬁgnad order of trans?ar, posting the applicant
to'Amiﬁi; while giving a posting to the thifd réspondent ‘
at Primary Health Centre, Andrott, This haém been done
yieldin;ithe infiuence of the third respoédent. The

. . ‘ _
-applicant made a representation to the first respondant
requesting édr a transfer-to his nativé island, Andrott
feminding thé Administrator of his order in Anne#ure-l,
.that the applicant would be giveh a posting at his.natiue
island after camﬁlefion of his tenure at Bitra. But this
‘representation has begn re jected without assigning any
reason énd one'Shr; P.N.Uenuéopalan; Pharmacist has relisved
the applicant from Bitré with avdirection’tp report at

Kavaratti for further orders.. Aggrieved by his transfer

,\/— ' vedd/=
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to Amini against the promise made in Anhexure—I by the
Pirst respondent and the favouriﬁism_shoun té the third
respondent in giving him a pesting at Andrott, the appli-
 cant has filed thié application challenging the Annexure-II
order and praying th;t the raspondéﬁts may be directed to |

give him a posting to his native island, Andrott., '

3. The respondents haVe»soQgHt to justify the impugned
~order on the ground thaﬁlthe;applicant has already served
in his nativse isiand, Androtg for a period of 7 years.out
of his total servicerf.13 years,éﬁd that in order to give
the benefitiaf posting to native island to the four Phafha—
cists belenging. to Andrott, it has become necessary to post
‘the applicant at Amini. They have contended that this
adjust@ent‘mas made in the.éxigéncies of service. The
applicant has Piled a rejoinder stating that the third
rsspoddeﬁt who has puf ;h only 9 years of service had
already been posted at Andrott Por‘mqre than 5 years,
.and'that no other Pharmacists esxcepting the appiicant

has besn posting at Bitra more than once. He has alseo
given the details of posting of'Pharmacists ih Bitra

starting from 1973 onwards.

4., We have heard the;arguments of the learned

counsel an either side‘éndhavé also'darefully perused

the documents produCed;

. Se Transfer is a routine administrative matéers.
: . .

It is an incident of service in the case of Government
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- servant holding a tréns?erable post, Judicial intervention
in matters like ﬁransfer is justifiéd only if’there is
~glaring malafid”es or afbitrariﬁeésgotheruise it shoald
be left to the discretion of the authorityrcompetant to
effacﬁ'transfer. But in this case we find that the

: applicant has uorkéd in a difficult station like Bitra
for a period of 2 years and 5 mon#hs in two terms, That.
it is the policy of the administration to post a person
to Bit?alfor a period of one year.only, and that if no
Avather suitable hénd is évailable only, a person would be
posted there for a second term of ons yeér cnbrotation

is not dispétad; The .ayaiment in the application and

in the rejoinder of the applicant that no other Pharmacist

has worked for mére-than a year in Bitra is also not
controverted. Ouring i977'ta 1979, tha applicant had _
-worked at Bitra for one year and five months. Uhén he

was again'posﬁad to Bitra in the year 1989; ﬁe made the
Annaxure-I ;eﬁresentatian to tﬁe Administrator. Consi-
dering the féct'that the applicant had at thé Pirst

- instance worked in Bit?é for'1§ years and that he has

been again pagted there on ..a: éecond time, the Admi-
nistrator passed an order on his represéntatibngas ?ollaﬁs:‘

®Hg may proceed to Bitra since he has
completed 3 years in his oun island..
Howsver, after doing his term in Bitra

we should give him posting in his oun
island and we would as far as practicable
adopt this as a policy for such a posting.”

/

he ‘ - '
ﬁg[had,baen assured that he would get a posting back to
LT & ) o

his native island at Andrott on tbe basis of tha order .

eeeb/=
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of the Administrator, the applicant proceeded to jo;n
at Bitra and worked theie for a year, The Pirst res=<
pbnﬁent hading committed in Ahnexure-I, thet the appli-
cant should be given a posting in his home island after
completioh of'his term at Bitra shoﬁid have kepﬁ up the
pfomise uhilé ;rans?enihg the applicant Prom Bitra. But
by_fhe impugned order at Annexufe-II,.ihe aﬁﬁlicant was
transfe;;qd to Amini; while the third reSpondeﬁt has
beén posted to Androﬁt. The averment in thé apblicati0n.
‘that- the third respondent got his transfer. to Bitra in
tha yearv1977 panceiled is not disputed. The present
posting of -the third rBSpqndent to Andrott ié sought
to bevjustified in the reply statement on the ground
that he has completed 3 years tenure at Kalpeni. UWhile
the regpondenfs i gnd 2 contend that it is not poséiblg*
to posf the applicant uhd has worked ét Andrott for 7
years dUring his 13 yesarr of sarﬁica,.they havs squght
to justify the posting of the third respandeq} at Andrott
though he had already\uorked for 5% years uithin‘thé
period of 9 years of his sgrvice.. The applicant has
specifically averred ih the application that the third
respnndeﬁt has been given posting at Andrntt while %Ha
. was posted at Amini disregarding the cammitment-in the
Annexure-1 because of the influence exerted by the-
third raspandént and his supporters. Curiously enough
this averment has not been contravertsd in the reply
statement at all, The third respondent though served

000.7/"
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‘ this application '
with notice in / has chosan not to appear before the

Tribunal. It is svident that there are Pharmacists

under the Administration who have never been posted

at Bitra, and that the applicant has already served in

Bitra for 2 years and S months, 1In this background

we are of the view that‘tha respondents should have
honoured the commitment made in Annexurs-I by the first
raspondgnt,‘that the applicant éhould-be given a posting
at Andrott on complaetion of his»term.at Bitra. The
failure to honour fhis commitment anﬁ to pdst the third
resﬁondent to Andrott, in our view is not at(all reaso-
nablg%and jdstifiable. Hence,_ue are of the view that

A~

the impugned order of tranéfer has to be quashed to tbe
extent of the posting of the applicaht to Amini instead

of Andrott.

6o ~In the result, the application is allowed. The
order dated 7.5.1990 of the second respondent is qdashed
to the .extent of the posting of the applicant to Amini

and the respondents are directed to past"the applicant

.at Primary Health Centre, Andrott as assured by the first

respondent in Annsxure-1, within a period of one month

from'tha date of receipt of this order. There is no

order as to CYEZ?. _ ‘ '
<1NQ\£)“”““»13LD\\°”V%9 | <§§121/537§l?%

(A.V.HARIDASAN) (S.P.MUKERII)
JUDICIAL MEMBER N VICE CHAIRMAN

20.12.1990
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A Kunhiko a & 2 oth Respondent (s).

‘;'_.Advocate for the Respohdent (s)

CORAM:

The Hon'ble Mr. SP Muker ji; Vice Chairman .
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Whether Reporters of local papers may be allowed to see the Judgement?
To be referred to the Reporter or not?

Whether their Lordships wish to see the fair copy of the Judgement?
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JUDGEMENT
Av’Haridasan, QUdicial Nemﬁéf
There ié no error apparent on the face éf.récord and
_the averments that the order was bassed without hearing the
parfias.affected is not corre@t. The review applicént ués the
third respondent wﬁé refused to accept‘notice and who did not
appear bsfore us. Siﬁce ﬁa did not appear before this Tribunal,
it was not possible to hear him. If he has a case that the
endorsement that he rgfuse&'to accept noticse is aot frua ané
that nc step was taken ta effect service on him, the courss

open for him is te pray for setting aside the order ﬁé’passed

- ex parte. Hence there is no ground for*reviewing the ordar.‘
iew application is rejected. ‘\

~
<y 4] | SRETRA

( SP MUKERJI )
VICE CHAIRMAN

According

( AV HARIDASAN

JUDICIAL MEMBER
’ 25-4-1991

ko



