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Whether Reporters of local papers may be allowed to see the Judgement ?% .
To be referred to the Reporter or not? AD ,

Whether their Lordships wish to see the fair copy of the Judgement ?“3

To be circulated to all Benches of the Tribunal ? PO
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M.P.482/93 for joimt application heard, allowed.

2. Applicants 1 to 5 are re-employed ex-servicemen

pensioners. Applicants 6 to 18 are family pensioners

ehployed after the death of their husbands who were also

~employed under the first respondent. They are now working

in various offices of the Southern Naval Command. They
submitted that as per the orders dated 8..2.83 passed by the
first respondent, the entire pensicn and other retirement
benefits of re-.-empl,dyed ex-servicemen are.to be ignored fox

pay fixation wee.f. 23.1.83. Annexure A-l is the order dated

.23.2.83, Applicants 1 to 5 at the time of discha ge from

military Service were holding rank below that of commissioned
officer and they were discharged before attaining the age of

55 yearse. The husbands of the appllcants 6 to, 18 were also
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similarly situated like the applicants 1 to 5; ‘Hence ,
their case comes squarely oomes within the aforesaid order
and all the'applicants are entitled to the benefit of the
same. Their entire pension is to be ignored while fixing
their pay in the re-employed post.
3¢ . Applicants contended that the respondents have not
given the benefit of the aforesaid order and withheld portion
of the relief om pension without any authority of lawe.
Persons similarly situated in TAK 732/87 and connected. cases
obtained judgment in their favour. Applicants submitted
representations befor the respondents stating that they are .
entitled to the benefit of judgment in 1_’AK...7.32V/87.‘ e Since the
same was.not granted,they have.filed this applicdtion under
section 19 of the Administrative Tribunal's Act with tﬁe
following reliefs: |

“a) to'ﬂirect the respondents to pay the rellef )
payable to the applicants on their military
cension during the. period of their employment.
.b) to direct the respondents to return the entire
pension relief of the applicants suspended

S0 fdr .

c) to grant such other relief deem fit to this
Hon'ble Tribunal."

4. When the case came up for admission on 9.3.93,
after hearing learned counsel for respe;dents. the Tribunal
directed respondents to file reply if any, within two weeks
and posted the case for final disposal today. No reply has
been filed even today. Learned counsel for respondents
sought some more time for filing reply. In view of the fact
that this is squarely covered by the FullvBench<iecision of
, @l ity o W
the Tribunal in TAK 732/87 and 0.A. 1034/92, I am of the
view that this case can be diSpoéed of following those
judgmenté. _ |
5. As regards applicénts 1 to 5, their case is fully
covered by the Full Bench decision of this Tribunal in TAK

732/87. The Full Bench has decided as follows:

“Where pension is ignored in gart or in its entirety
for consideration in fixing the pay of re-emplioyed
ex-servicemén who retired from military service
before attaining the age of 55 years, the reli f
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including adhot :rele £, relatable to the ignorabie
part of the pension cannot be suspended withheld or
recovered, as long as thedearness:allowance received
by such re-employed pensioner ha® been determined
on the basis of pay which has been reckoned without
consideration of the ignorable part of the pensione.
The impugned order viz. OM F-22(87)EV(A)/75 dated

NO oP-13 (P)=EV (A)/76dated 1142477 and 0.M.No 23013/
132/70/NR/CCA/VI(Pt)/1118 dated 26.3.84 for
suspension and recovery of relief and adhoc rd ief
on pension will stad modified and interpreted on the
above lines."

As regards applicants 6 to 18, identical question

has been considered by this Tribunal in O.A. 1034/92 and

following the decisions of the Supreme Court in Deokinandan

Prasad vse. 3tate of Bihar, AIR 1971 SC 1409, and that'of - ..

of the Madras Bench of the Tribunal in OA 801/91, and'held.

as followss

"The Supreme Court has held in Deokinandan Prasad
V. State of Bikar, AIR 1971 SC 1409, that"pension
is not a bounty payable on the sweet-will and
pleasure of the Government and that on the other
hand their right to pension is @ wvaluable right
vesting in a Gover nment servant." In that case,.
Tribunal struck down the sub-clause (ii) of Rule
55-A as violative of Article 14 of the Constitution
of India and held as followss

- ®,.. It acts like a stabilizer to keep the
pension intact in spite of the change in the
purchasing power of the rupee. If the Dearness
Relief is not paild, persons concerned will get a
diminished pénsion in terms of real value and
pension being a right cannot be diminished ,
indirectlye. Pensioners are getting oJearness Reélief
against Price rise as per sub~-clause (i) of Rule
55-A; sub clause (ii) of the same Rule which denies
Dearness Relief on pension to a category of
pensioners, namely sthe re-employed, is an unreaso-
nable discrimination since the price rise is the
same for all pensioners. So sub-clause (ii)
of Rule 55-A is violative of Art. 14 of the
Constitution and hence not enforceable. .

In the result, the respondents are directed to .
continue to pay - Dearness relief on pension to the
applicants. The application is ‘allowed. No costs.

X - - X S X o . X

Having regard to the facts and circumstances of the
case we are of the view that the decision referred
to by the learned counsel for applicants squarely
apply to the facts of this case and we allow the
application and direct the respondents not to deduct:
the DeA. portion of the family pension payable to
the applicantse. They may also disburse to the
applicants the D.A. portion of the family pension
aiready deducted from them.®
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7. In the result, this application can be allowed following
the dictum laid down by the Full Bench of this Tribunal in TAK
732/87 and conﬁected cases and the decision of thiébTribuﬁal
in 0.A. 1034/92. Hace, thlS application is allewad to the
extent lndicated belows |
8. - . As regards applicants 1 to 5 I:dé¢lare that they are .
entitled to relieflon mi%ita:ympensiéntdufingmtheipe?iod of their
re-employment. I further direct that the entire pension relief
suspended/recovered from the applicants may be aisburSed to them
without any delay.
9;_,,, - As regards appllcants 6 to 18, I declare that they are
eligible for relle$ on family pension and dlrect the respondents
not to de@u@t.tne,D.A.,portion;oﬁ the family pension payable -
to the appllcants.- They maywa150~disburse to~thekappiicants.the

.A. portion of the -family pension already deducted/suspended

from them w;thoutmany.delay@ U e

10. There will be no order as to costs.

(N. DHARMADAN)
JUDICIAL MEMBER
23.3.93.



