IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

0. A. No.

T 408 1990
' DATE OF DECISION_30,7.1991
'S ,Ramasundaram Applicant (s)
Mr.Ma jnu Komath : Advocate for the Applicant (s)
" Versus

Railway Board, Rail Bhavan, N.Dslhi & 3 others

Mr.M.C.Cherian

Advaocate for the Respbndent (s)

CORAM:

The Hon'ble Mr. S ,P,.Muker ji - Vics Chairman

. and
The Hon'ble Mr. A,V.Haridasan - - Judicial Member

Whether Reporters of local papers may bg allowed to see the Judgement? )
To be referred to the Reporter or not? /i/\)
Whether their Lordships wish to see the fair copy of the Judgement?

To be circulated to all Benches of the Tribunal?/\/‘o

AON o

¢

JUDGEMENT

(Mr.A.V.Haridasan, Judicial Member)

¢

- In this application dated é1st May, 19908, the
applicant has challange& the legality, propriety and‘
correctness of ths order datad 28.10.1988, at Annexure-I
of the third respondent removihg the applicant from ‘
servicse u{th affect from t@e.aftérnoon of 31.19.1988,and
ﬁﬁg appellaﬁa order of tﬁa secand r§séona;nt réjactidg
his appeal communiﬁatad to him by the tﬁird respondent . -
vide letter dated 1.5.1989, at Ahnexure-IU; Ha'has also

prayed that the respondants m%zrbe dirscted

réinét&ﬁé;hﬁm with backwages and continuity of servics

and other cnnsaquantial banafits,
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2. Avoiding details, the facts of ths cases necessary
éar the disposal of thié qpplicatioﬁ can be briefly stated
as follows. The applicant while working as Loco Khalasi
in loco shed, Tiruchifapbilly junction did not repoit for
duty during 26.8.1987 to 18.11.1987. According to the
applicant, ahe;jkuas sick and under treatment of a private

dochdr for acute paj:fff/;}émach ﬁlgff._‘ﬁhile he reported
y Por‘duty onf18.11.1987,_ha was directed by tﬁe Loco Fofeman
to report to the DMO, Tiruchirappilly and the DMO after
taking:X?ray of "his abdomen and giving him soma,madiciﬁei/
Ejf/gsttified that he was fit'ﬁfr join’dth; fhe'appli-
cant rejoined duty on 19.11,1987, Thereéfta¥, the applicant
-.uas chargevshaeted for unauthorised absencé from duty Froﬁ
26.8.1987 to 18.11.1987. An ex-parte anqqiry ués hald

_ aithout'serving on the applicant persdnally a notice inti-

mating the date of enquiry.. The Enquiry Officer held. the

applicant guilty of the chargeﬁjﬁhcapmiﬁnghe finding of
‘ : [

the EﬁquiryVOfficer, the Divisional Mechanical Engineer,
Tiruchirappilly, the respendent No.@ issuasd the impugnad
order at Anﬁaxure;} dated 28,10.1988, imposing on the
applicant—%ipunishmeﬁt of removél Pfom séruice with gffect_
from the Afterncon of 31.10.1988. The appsal submitted

by the applicant uvas rejécted by the second respondent

and this dacis;bn was communicated to the applicapt'by
order dated 1.5.1989 at Annexure-~IV, ATﬁé impugned orders
are challenged by the applicaqt on the ground that, in-
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as:huch as no notice of enquiry was served on the appli-
cant and %3'not even an attempt was made to serve the

applicant with a notice in his residential address, the
enquiry held is in violation of principles of natural '
'justica as he was defisd an oppoftunity to defend his casae,

and that the Appellate Authority has not applied his mind

to the contentions raised by him in the éppaal memorandum.,

3. The impugnad orderé have been sought to be justi-
fied in thé reply statamaﬁt on the ground that the.éx-

paﬁte enquiry was held bscause the applicant not having
furnished his whereabouts could not be personally served
with notice, and thét the Appeiléta Authorify has passed

a speaking order considering the contantions raised by

the applicant in his éhpaal. It hés been averred in the
rsply statémant thét the notice of enquiry was fixéd on

the notice board of the office in which the applicant was
.workiﬁg, and that,'this should bé tfeated aé sufficient
service o; the abplicaht. It has also contended that, as
the applicant is a permanent rgsidant of Salem, this Bench
of the Tribunal has no jﬁrisdiction to'antartain this
application.

4. | We have he;rd the éounsel on eifher side and have
carefullyvgaﬁe through the pleadings and documents produceaed.
Se The respondents have raised a contention that, this
Bench of the Tribunal has no jurisdiption to entertain the
applicafion as the épplicant is a‘parmanant rasident of Salem

which is outside the territorial jurisdiction of this Bench.
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The addresé of the applicant as given in the cause title

of the application reads as follows: S.Ramasundaram,
Ex-LK/TﬁJ, S.No,TM 2704, S/o kats R.Sidha Gaundet:Zla.Oﬁ‘
Driver, No.6/97 F Kasakaranor, Salem-636 005, Temil Nadu
now residing at b/a Divakaran, Railuay Employse, Thundi-
parambil House, Kalamukku, Vypé;n, Cochin.1. The respon=-
dents héve stated that the address at VUypesn given in

the épplicatian is fPictitious one and that tﬁe application
therefore is liaple to be dismissed in-limini. The
applicant has filed an affidavit on 27.6.1991 in which
- he has sworn ﬁhat,.as he was out of employment, he has

come to Vypeen with ths hops of gefting somé~casual work

for his subéistanca and that he is residing in the house

of his friend Divékaran who has helped him by providing
»uith a shelter in his house. fherefore, according to the
applicant, as hé is ardinarilyvrésiding withiﬁ the juris-
diction of the Bench of this Tribunal, this Banch of the
Tribunal has got jurisdiction to entertain fhis application.
Rule 6(2) of the Central Administ:ative Tribunal procadure‘ '

Rules reads as follows:

_"Notwithsténding anything contained in sub-
rule (1) person uho have ceased to be in
service by reason of restirement, dismissal,
of termination of service may at his option
file an application with the Registrar of the
Bench within whose jurisdiction such person
'is ordinarily residing at the time of filing
of the application,”

The applicant is a person who has csased to be in‘sarvice;
As pser the averment in the application and alse in ths
affidavit filed by him, though his permanent residente is

at salem at the time when he filed this application
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and ~even thersafter he had been ordinarily residing in
Vypeen within the jurisdiction of this Tribunal. Th;ra

ié nofhing to disbselisva this statément of thé aﬁplicént
in his affidavit. A mere stétemant in the reply that the
;ddrgss givan in the cause title of the'apélication is a
fictitious one nead not’combel'us to disbeliasve uwhat is
sworn in the affidavit by the applicant. f% ths appliéant
was drdin&rily residing at Salem in his permanent native
placé, there is no reason ugy he should coya all ths way
to Ernakulam to.file an_appiication, taking the risk of

it being contested on tﬁe ground of lack of jurisdictién.
Therefore, ue*an;ept the case of ths aﬁplicant that he is
ordinarily residing within the jurisdiction of this Bench
of the Tribunal:and hold ﬁhat this Tribunal Has jurisdiction

to sntertain the application.

6. The case of the applicant is that the enquiry held
preceding the impugned order is ir;egdlar and.illsgal,
sincse h; has not been infarméd of the place gnd date of

the eﬁquiry énd thus he has been deprivad of an opportunity
to make his defence. That the applicaht_was not perso-
‘nally served with a notice of enquiry is-admiﬁted'in the
reply atatement, What is stated in the reply statemenf

is that, as the whereabouts of the applicant was nof
“known, the anquiryvﬁqtica was.basted on the notice board

of the office where the applicant was working. Exbt.R1(d)

C’\/ | ""6/".
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is a copy’of the erde; datad.24.2;1988 by which Shri
 W.Pousandram was appointad as Enquiry Offiﬁer. Thdugh
a copy is sesn marked to the applicant, the same has
not been admittedly served on him for ths alieged want
of knowledge about his uhereaboﬁts. It is stated in fhe

reply statement that from1&¢ﬁ38anuards the applicant did

not rapért for work, and that his Qheraabouts wers not
known. Therefore abviausly the order dated 24.2.1988
appointing thes énquiry Officer has not been ssrved on
him. Sub clause (b) anRu;e Q(a)iqég;fof the Railway
Servants (Discipline & Appeal) Rules, 1968 (hereinafter
referred as Rules) lays down as Pollows:

~"If no vritten statement of defence is submitted
by the Railway servant, the disciplinary autho-
rity may itself inquire into the articles of
charge or may, if it considers it necessary to
do so, appoint, under sub-rule(2) am inquiring
authority for the purpose and also inform the
Railway servant of such appointment."

Sub-rule 11 of Rule 9 reads as Pollous:

"The Railway servant shall appear in’
person before the inquiring authority on
such déy and at such time within ten working
‘days from the date of the appointment of
enqﬁiring authority, as the inquiring autho-
rity may, by a notice in writing, specify
in this behalf, or within such Purther time
not éﬁceediﬁg ten days, as the inquiring
authority may allow.”

So, accbrding to the above ppovisions,.the o:der appointing
tha‘inquiry Authority mﬁst be communicated to the dslinquent
Railuay_servant;:%he Inquiry Authority also has to givg

a noticse in uritiﬁg to the delimquent Railway servant ‘to

0007/"
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-,appéar bafore him on a spécified date. 'Hera, the order
appointing the authority has.not been communicated to the
-~ applicant., Exbt.R.1(é) is a nofice issued by‘tha Inquiry
Autharity on 15.4.1988 fixing time and date of enquiry at
18.39 hfs. on 28.4.,1988. The notice reads a% follows:

"The DAR Enquiry into the charges framed
against you vids SF.5 cited above will be con-
ducted by the undersigned at LF's Office/TP3
on 28.4.88, commencing from'10.30 hrs.

Pleass note that you are required to
.attend the DAR Enquiry without fail in tims,
failing which ths cass will be treated as Ex-
parts.

Please note and acknowledge."

Signature: Sd/-

Name and Daesignation: (T.Poosandram)
€S /M/TPI &
Enquiry OfPicer"”

Copy to:- LF/TPJ.  He will please serve one
copy to the charged employee and

forvard the acknouledgement. In case
the employee is not available, this
advice may pleass be exhibited on the
Notice Board and the acknowledgement

of two ssrving employee as Administra-
" tive witnessees may please be obtained
and forward the same. He will also relieve
the concernsed Muster Roll Clerk for ths
enquiry on 28.4.88 in time, if the char-
ged smployse is still in the abssntees
list the Residential Address may be ad-
vised early for taklng further action

at this end." ,

A reading of this notics itsalf_givqjthatimpraésian that
tﬁe Inquiry Autharity had pre- judgsd éhat the delinquent
employse may not be available to serve the notice on him
andhas therefore directed that in such event the motice

* “might be exhibitted in ths notice board. Uhen the Inquiry
Authority has an obligation fo give a notice to fha délinf
quent Railway servént mentioning the timé and date of the -
enquiry, gé should issuea a notice to ths delinquent Railway

~
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w havson .

,emplayeeAipd in case the atta@pt to serve such notice en
him fails thanm only he should resort to other mode of
sarvice likse publishing in 1oc§l newspapsr of.pastingA
the’notica on the office notice board or in the Viliage
0ffice. But, in this casa ths Inqui;y Authority has not
Pullerd that proceduré. It is\an admitted césa of the
respondants thaﬁ no attempt Bas beanvmade to serve tﬁa
notice of the enquiry on the applicant eicept by pasting

the notice on the notice board of the office where the

from work, by pasting the notice on ths nofida bdagd of the
office, the purpose of serving the notice cannot be achieved.
- It is rather impossibia to belisve that the ﬁailway Admi-
nistration de:: not have the residential address of its
employge_in order to send‘a notiga. .If'é notice was sent

to the applicant to his residential address and if it was
returned unserved for his being not present in that address
or for want of knuulédge of his whereabouts; then probably

it may be open for the Disciplinary Authority or the

Inquiry Authority to resort to any mode of substituted

sarvice. But without even sending a notice to the resi- o
The '

.:‘\.

applicant was working. As the applicant was admittedly absaent !

-

Q/hés held the enquiry..Failure on the part of the Inquiry Authority

dential address of the applicant the Inquiry Authority/ .
and the Disciplinary Authority to make a bonafide attempt
" to serve the noticse of enduiry on the applicant amounts

to violation of principles of natural justice. Ue are, therefore,

00'9/-
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convinced that the anqdiry alleged to have besen held in
this case is highly irregular and illegal in as much as
the applicant has not been given a rsasonable opportunity
tovdefend his mse. It is curious to .:note that the res-.
pondents could trace:eut the appiicant's address for the
pérpose of serving dn him the impugnéd érder of punishment
an-

at Annexure-I, I;fiﬁgampt was madg in the same manner befors
canducting the enquiry, we aﬁe sure that the respondents
could have obtained the(fesidéntial_addrass of the appliéant
and served on-him zxzzg;xﬁ% the notice and thus enablaétha

' ) ' . therefore
applicant to participate in the enquiry. Us are[pf the view
thét the impugned order gt Annexuré-l passed'uithout.holding
a proper enquiry giving thé épplicant reagonabla opportunity
to defend himself is unsustainable in law. The Appellata
‘Order af Annexure=1IV is devoid of apélication of mind. In
the appeal memorandum in Annexure-III the applicant had.
raised several contentions.including‘that he has not been
served u?th a notice bf enquiry. None of these grounds
é;s; been advérﬁad fo in the appellate order_.‘~ The appsellate

order reads as follows:

"]l have considered the appeal submittad
by Shri S5.Ramasumndaram against the punishment
for removal from service. I have gone through
the enquiry proceedings and his SR which shous
many instances of uqauthoriéad absente on his
part. I do not therefore see any reason to
alter the punishment given by the disciplinary
authority after following the proper_procadura,‘
‘ As such the punishment should stand."

Had the Appellate Authority only taken cate to ses whether

the Znquiry Authority has issued notice of the enquiry to

/1/— eee10/=
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the applicaﬁt_and conducted the enquiry propserly, he would
'héva understood that the anqﬁiry was not held following the
proper procedure. Thersfore, we are of the view tha§ the

appellate order also is unsustainable.

4

6. In the cbnspectus of the facts and circumstances,

we are of the vieu‘that the impugned orders at Annexure-I

;nd Iv aré 1118@altandvunsustainable and therefaore, we duth

these prders and direct the respondents to‘reinstate the

applicant in service with continuit} of service and full

back wages uitﬁ effect from thg -date on‘uhich the imegned

order at Annexurse-I was ssrved on the applicanq,ﬁ:rthuithowut
h

at any'rata'not later thaﬁ,uithin a month from the date of

‘ commugicatioﬁ of this ard§r. However, Qe maﬁe it clear

that the respondents would be at libérty to récomﬁence‘

and completé tha disciplinary proceedings initiated againsf

the abplicant fram the stags of appoi&tment of the-Enquiry

Officer. If éhe respondents choose to do)so, enquiry should

" be completed within a périod of three months from the date

of communication of this order. There is no order as to

| %() | %‘{Q

30.2 ‘i’
(A.V.HARIDASAN) - (S.P.MUKERJI)

JUDICIAL MEMBER _ VICE CHAIRMAN
' 30.,7.1991 "



IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM_ BENCH
R.A.No. 48/91
in 0.A. No. 408/9g
FoBXoK ~ RS

_DATE OF DECISION_13.11.91

Union of India iepresented,-A licant s' L . :
by the Secretary, P (4} /Petiticners -in RA

Railway Board, Rail Bhavan, New Delhi and others

Mr,M.C,Cherian : Advocate for the Applicant (s)

Versus . ‘
5 . Ramasundaram Respondent (s)/Appl icant in OA
Mr.Majnu Romath ' Advocate for the Respondent (s)

CORAM :

The Hon'ble Mr. S.P, Mukerji - Vice Chairman

and

The Hoﬁ'ble Mr. A.V.Haridasan - JudiCiaAl‘» Member

AW

Whether Reporters of local papers may be allowed to. see the Judgement7 7%4
To be referred to the Reporter or not? O

Whether their Lordships wish to see the fair copy of the Judgement7 NO

To be circulated to all Benches of the Tribunal? I

JUDGEMENT | |
(Hon'ble Mr.A,V,Haridasan,Judicial Member )

The respondénts in the'ofiginal application hayre
filed this Review Application praying thgt the final orderé/
passed in the“Origingi Application No.408/90 may b@ reviewed.
The two main'grounds urged in the Review Application are
that (1) as per Rule 9(23) of the Railway Servants Disci-

- delingquent

pllnary and Appeal Rules, once the/Railway servant. refuses

to give:explanation to the chazge memo or does “not appear

in response thereto before the diSCi@linary authority, it

is open é%m the Gisciplinary authority to hold an enquiry
ex-parte and that this aspect has not been consiéered by the
Tribunal in the final order; and (ii) that the cohduct’of
the applicant in having remained gbsent even after issuance
of charge memo has not been taken into account by the Tribunal

LS
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while passing, the final order.

2. | We have heard the counsel for the Review
Applicénts and also for the original applicaht. There

is no doubt in our ﬁind that if a charge-sheeted employee
dOes not appear .or file his'written"stétement of ‘defence,
the disciplinary authority cannot h@ld the enquiry_;'
ex—parﬁe. But even an . ex-parte enquiry has to_be held
with due‘notice.to the charge-sheeted employee,,fhe'
appointment of the-enqui;y authority, the déte of proposed

enquiry and the materialk sought to be relied onzghat
' ' o

enquiry have all to be made known to the delinquent

who is to meet the chérges_if he so choses, Tﬁé'fact'
that a percon has been get ex-parte once does not mean
that he should not get an opportunity to participate in
the prooeeéinos at a laﬁor stage. The denial of such an
0pportunity amount to‘grosé Qiolation of prinoiples of

natural justice.

3. We have at length discussed this aspect of
. ' which
the matter in the final order in O.A. 408/90/does not
. "as "
appear to our mlnoéerroneous on the facc of record.
15:/ i . :
4, The second point is also of no conseguence.

Even if the respondents have a case that if that aspect
waé properly considered.‘probably‘a different conclusion
would have been possible, SinCe we have taken a decision,
the.wisoom of that decision cannot be challenged in a
Review Application. |

Se In the conspectus of facts and circumstances
apparent

flndlng thdt there is no errofégf the face of record in the

final order or any other @iﬁgu%iganﬁawarrantlng ta. review

of the order, we dismiss this Review Application,

1> ~ () , S§iﬂé‘

(a.v., HARIEASAN) (8 .P.MUKERJITL)
JUDICIAL. MEMBER o , VICE CHAIRMAN

13.11.91
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