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Whether their Lordships wish to see the fair copy of the Judgemen't?"a
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N JUDGEMENT

MR. N. DHARMADAN, JUDICIAL MEMBER -

The applicant has filed 0.A. 107/91 against the

Lo
-

penalty'impOSed‘bn him reducing his pay by four stages as

"per order dated 16.7.90. We have considered the legality

!

of the punishment and set aside the same as_per our

judgment date -3%0-4-92. ,

2. : 'BaSed on the judgment in O.A. 107/91 this application

-

thch was“ﬁeard along with that application deserves to be
allowed.

3. The applicant,iS'an LDC in the N.C.C. Directorate
Trivandrum. He has been placed at Sl. No. 14 in the

3 | o

<
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, Annexure~l Séniority list of LDCs asvon 1.,1.1988, While the

third respondent who is junior to him has been plgced>at
Sl. No. 13. The DPC which met for considerihg the promotion

in 1989 did not recommend applicant'’s name but prepared

Annexure-II list of-persons:with the recowhendation-for

'promotion to the post of UDC. The third,reSpcndent is also

included in the list. His representation against the saig
list has been rejected by Annexure-III.The second represen-
tation submitted by him was also rejected by Annexure-1V

proceedings of the DirectorrGéneral,of NCC, The applicant

is chéllehging Annexure-III 1list as well as the orders

“rejecting his representations.

4, In the reply statement filed by the respondents 1 to 2

‘theywhéveiad&i&téd that because 6f the pehalty order dated

16.7.90, he could not be consifiered for promotion by the
DPC. It is after proper deieberations that the DPC decided
not to recommend the applicaht@ﬁor promotidn. The DPC had
noted that the_applicant ‘is not yet fit' for promotion.

. : ’ .’ B uf” ]
The punishment imposed on the applicant has beenlheld in

- \ . 94 b
appeal but it is pending consideration in O.A. 107/9§ which
. . . e .

" §s still pending and the applicant has no right to be

copsidéred for promotion..

5. They haVe also stated thaf pridr to 1988, . the post

of upC wés being filied up by promoting LDCS on seniority-cum-
fitness baS;S. HBWever, as §ef the Recruitment Ruies.

published as per SRO No. 49 dated 18.8.88, 25% of the vacancies

"in the post of uDC a?e to be filled up by departméntal
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Cdmpetetive examination and the balénce 75% pef cent by
proﬁotion.basmé?gn‘seniority-cum-fitness‘basié. The
applicant was allowed to'apﬁéar in the limited Departmentél
O@npetitivé Examination for ﬁromotion s8et apart fof the
25% of the UDCs, He did not pass in the examinationf
He was alSo considered,by the DPC by virtue of his

I : , .
seniority for ﬁromotioﬁ in the 75% quota but the DPC found
that.he fis nqt yet fit' for promotion. Annexure-II-
paﬁelbéf LDCs declared‘eligible for prombtion as UDCs is-
based on the recommendation of the‘D%C held in September,
1980. a I | ‘
6o Having heard the ma£ter, we are of the view that
the penalty order'imposéd against the arplicant hasfbeén
ée£ aside\by us and the O.A;_107/91‘is allowed as indicated
above. Aamitteaiy, the respondéntslhave not adopted the
sealed cover pfocédure"for considefation of the case of
the applicant because of the puniéhment aﬁd the éendency
| of the matter before this iribunal. In thé 1ight of bur
deciSion in the connected éase in 0.A. 107)91, a review TN

%

DPC for consideration of the persons whose names = are
, ,

included in Annexure-II panel is necessary. Accogdingly,
' : Ahrerh i fuaprli do 0
- we set aside the impugned proceedings andAFeconsider the

claim of the applicant for promotion to the pest of UDC in

the review DPC. This shall be held in accordance with law

within a period of three months from the date of receipt of

this judgment. The application is allowed to the extent

‘indicated above._\The:e will be no order as to costs.

(N.DHARMADAN) : o ' (Ne V. KRISHNAN)
JUDICIAL MEMBER ADMINIS TRATIVE MEMBER
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Whether Reporters of local papers may be allowed to see the Judgement %
To be referred to the Reporter or not A -

Whether their Lordships wish to see the fair copy of the Judgement 2"

To be circulated to all Benches of the Tribunal ? ™

JUDGEMENT

MR. N,DHARMADAN, JUDICIAL MEMBER

This case was heard along with 0.A.107/91 on
consent of parties. Both the cases are fiiled by the same
applicant and the decision in this case will depend upon

the decision-in OA 107/91,

2." Both the cases weré DGSuéd for judgment on
30.4.92. By order dated 30.4.92, due to difference of
opinion, a questipn has been framed under Section 26 aof
the Administrative Tribunals Act, 1985 in 0.A.107/91 and
case was referred to the Hon'ble Chairman, and this
application uas-alléued. Later the judgmént was vacated

' ' Wars daveeddd
as per order dated 28,5.92 and diseeobed the registry to
post the case for hearing because 0A 107/91 was not >
finally disposed.

N
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3. . As per orders of Hon'ble Chairman 0A 107/91‘uas
heard by a third member, who agreed with the decision of
the Judicial Member to set aside the g;nalfy and remand. }
the case to the Appeilate.guthority for a fresh disposal
according to law. Accordingly the case was finally

disposed of as per order dated 25.9.92 allowing the 0.A.107/91.

Consequently, this 0A is also liable to be allowed.
& .

4, In the reply statement filed by the respondents

1 to 2 they have admitted that because of the penalty order
: ' applicant : '

dated 16.7.90,the/could not be considered for promotion by

the DPC. It is after proper deleberations that the DPC

decided not to.recommend the applicant for promotion. The

DPC had noted that the applicant 'is not yet fit! for

promotion. The punishment imposed on thé g plicant has

been upheld in the-appeal but it is pending consideration

in OA 107/91 which is still pending and the applicant has

no right to be considered for promotion,

5. They have also stated that prior to 1988, the post
of UDC was being filled up by pfcmoting LDCs on seniority-
cum~fitness Easis. However,.as per the Recruitment Rules
published as per SRO No.49 dated 18.68.88, 25% of the
vacancies in the post of UDC are to be filled up by depart=
hental competitive examination and the balance 75% by

promotion based on seniority-cum-fitness basis. The applicant

was allowed to appear in the limited Departmental Competitive

Examination for promotion\set apart for the 25% of the UDCs.
He did not pass in the examination. He was also considered
by the DPC by virtue of-his seniority for promotion in the
75% quéta but the DPC found that he 'is not yet fit'! for

promotion. Annexure-II panel of LDCs declared eligible for
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promotion as UDCs is based on the recommendations of the

DPC held in September, 1989,

6. Having heard the matter, we are of the view that

s

. the penalty order imposed against the applicant has been

' ww>“’
set aside by us and the DA 107/91 ® allowed as indicated
above., Admittedly, the respondents have not adopted the
'sealed cover procedure' for Conéideration of the case of
the applicant because of the punishment'and the pendency
ofthe matter before this Tribunal. In the light of our
decision in the connected case, 0OA 107/91, a review DPC
for consideration of the persons whose names are included
in Annexure-II panel is neceséary. Accordingly, we set |
aside the impugned proceedings and direct ths respondents
to reconsider tﬁe claim of the applicant for promotion to
the post of UDC in the review DPC. This shall be held in
accordance with law within a perid df three months from the
date of receipt of this judgmeht. The application is allowed
to the extent indicated‘above. Theré will be no oraer as
to ecosts. Buf we make it clear that the respondents are
free to take appropriate steps againét the applicant in case
the penalty is confirmed by the appellate authority while

implementing. the directions in OA No,107/91.

M\D‘Nﬁo . ’/vAQN ' m‘\/
( N.DHARMADAN ) ' ( S.P.MUKERJI )
JUDICIAL MEMBER VICE CHAIRMAN
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