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The applicant is now working as Head (Account) IFA,

VSSC, Trivandrume. While he was working as Sr. Accounts

Officer, he was deputed to Irag from 7.11.1978 to 31.8.80

as per terms and conditions mentioned in Annexure-I order

of the Government of India dated 7.11.1978. The relevant

condition is extracted belows

"Contributiory Provident Funds:. During the period of
foreign service, contributions of the Officer as well
a8s Employer's share of contrikutions towards CAF in
dccordance with para 6 of the Orders issued under FRs
116 and 117 referred to in Appepdix-2 of FRs and SRs
read with Ministry of Finance, Department of Expenditure
O.M«Noe. F1(14)-ETTIL/13/76 dated™7.12.1976 will be
paid in Foreign Exchange by the officer himself at
the rates a&s will be intimated by the Head Accounts
and IFA, VSSC, Thumba. The payment will be made by
the officer directly trhoggh the Embassy of India,
Baghdad, Iraqg.
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3. In terms of the aforesaid condition, the applicant
has contributed a éum of Rs« 17,188.21 towarés his P.F}
‘contributiqn and an eq;al.amount towa;dg employer's
.cohtribution £o tﬁeHCPF payeble by the amploy¢rdfo: the
period from 7.11.1978 to 31.8.1981. Subsequeﬁtly in
terms of Annexure~Z O.M. aated 6.6.1985 he exercised

the option for getting pension benefits under the
-existing rules for the.past service rendered by him;

Para 1 of the Q.M.fprovides ﬁhat the service rendered
by‘the‘Gévernment‘servant who elects to be governed by
the pension scheme shall be deemed to have been rendered
.in a pensionable establishment and shall count as service
qual;féd for pension 'in the manner and to the extent
provided in CCS (Pension) Rulés 1972 in force from time
fo timef |

3.  Léter the apﬁlicant sgbmitted Annexure-IIi
representation seeking'permission to recover aforesaid
“amount of Rse 17,188.21 which was paid by him as employer's
cqnt;ibutiqn towards PF wi;h intérest,on the.gro;;d that
he was cbmpelled to pay the employer's contribution

while he was on'depqtation to foreign service. According
to him since he>hasvopted for pen;ion in;terms of

" Annexure-II his sefvice must be deemed tcbe in pensionab;e
'establishﬁent from thg begiﬁning and he is entitled to
get back the amount which he Qas compelled to contribute

‘as employer's share while in foreign sService.
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.4. But the reques£ for refund of the amount was
rejected'as per Anhexuré-IV. The reason for the
rejection'is disclosed in thg_Gove:nhgnt‘of India's
letter No. 3/4(14)77-1 dated 23.12.87. In this
application the applicant is challenging‘Annexu;e;Iv
on the ground that the reason mentioned ﬁor rejection
of the4claim of the applicant»is illegal. Thé payment
. . . ot -
made by him in terms of Annexure-I is/bplunt%ry and
hence liable to bé refundgd to the app;icant.
5. The respondents filed a counter affidavit dénying
the allegations iﬁ the application. We havé}heafd the
’argumen;é of the counsei'op both sideé and gone through
‘the documggs carefullyf ‘
 Be | It is a fact that the applicant while in foreign
sef?icé on eruﬁation aqcepting the ¢onditionsuinA
_Annexure-I xkk§xx§xX_j remitted.a sumvof Rse 17,188.21
towards éubscription to the C.P.F. as_employer‘é share.
It is also an admitted fact that he has not exercised
‘the option to continue in C.P.F. scheme. Hence, he is
deemed to have come over to GPE)Pension scheme. He
egercised his option in terms of Apnexure-;l only on
2.10.1985 tq'c0m¢ Qver to pension scheme undgr the
Central Civil Services Pehsion Rules 1972. A Subsquent
option to'cqme over to pension schemé does not give any
right to the petitioner to claim selectively the right

over that part of the Central Government Funds which
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in earlier circumstances, he héd paid voluntarily

in terms of Annexure-l.
and full knowledge of the implicationss The fact
that he had made this contribution on XXxx: behalf of
the empléyer while he was in foreign service for
enjoying the faciiity of éérying in the foréign
country for getting more bepdéfits-and additional

has not been denied by the applicant.

vfacilitig%,/ The reSpondepys have also stated_in.thg
counter afﬁ;davitvthat a.number of employees working
ip_the Department‘of Space were given sqch ﬁacility
of working in foreign countries but they were not
given the benefi; of getting back the amount as claimed
by the applicante.
7 The Government contribution on the CEF even if
subscribed by the individual officers, which was
standing to their credit as og the date of option
to the pension scheme is deemed to have credited to the
Government account with immediate ?ffeCt.éS made clear
in the‘counter,affid§Vit filed by the respondents in
this case. In the iﬁstant case tﬁe Government ‘
conéribution-paid by the‘applicantvincludes the
employer'svshare of contribution towards’ Provident
Fund dur;ng his serv;ce in fqré;gn country viz. Iraqg.
. This also forms part of Government contribution and
there is no proQisinn for making any repayment of the
Same to £he‘applicant.
8.' _Tﬁis view gets support from Rule 38(1) (b) (ii)

- and (iv) which reads as follows:

" (ii) the amount of contributions by Government
with interest thereon standing to his
credit in the Fund shall be repaid to

Goverment.
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(iv) ‘he shall thereupon be entitled to count
towards pension service, rendered prior to t

the date of permanent transfer, to the
extent permissible under the relevant
Pen31on Rules."

In the light of the aforesaid provision, the
ébplicant is deemed to have come to the pension sScheme
by not exer;iSing his opéion-to continue iﬁ CPF Scheme
asiper Annexure-II O.M. within the time and hence he
Eecame eligible to count his past éervice foregoing the
Government contribution including the contributionvpaid
by him on<behalf of the employer together with the
intefest which stoodvcredited in his CPF account as on
2.10.1985.

'AQ. In this case the appl;cant was allowed tq wo;k in
foreign Seryice without break in service and he became
é}igible‘for penSiohary bénefits. At the same time he

. Was ébie to enjof the better facilities of a foreign
assignmeht. There .was no sgatutory or Sér;ice coﬁpulsion
for making §§ntribution to the PF on behalf Qf the
employer wﬁile hé was in foreign service excépt
Annexuré-l} After having obtained such benefits by
agree#ng to the terms and conditions applicable to foreign
%er&ice he cannot now turn around and say that he is
entitlgd to get back the amoupt contributed by him
éowards the employé:‘é éhare so aé to énab;g him to .
continue.hié service in terms of the Government orders.
ﬁe cannot blow hot and cold. 1In‘a situation analogous

N
to this the Supreme Court held:
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"In any event, the applicant cannot approbate and
reprobates. She had willingly applied for the
post. She, therefore, took her chance and simply
because the selection committee did not find her
suitable for 3appointment, she cannot be heard
to say the selection as invalid.?

10  We had (a bench in which one of us was a party)
also recently held in O.A. 474/89 as follows:=

" In such circumstances we are reminded of -the
principles laid down by the Privy Council in
Kodoth Ambu Nair V. Echiken Charkera Kely Nair
AIR 1933 P.C. 167. At page 169 it was observed:

"...It is well accepted principle that a party
cannot both approbate and reprobatee. He cannot
to use the words of Honeyman,J, in Smith V.
Baker. {(1): "at the same time blow hot and cold.
He cannot say at one time that the transaction
is valid and thereby obtain some advantage to
which he could only be entitled on the footing
that it is valid, and at another say it is void
for the punpose of securing some further

! advantagee..® ’

' {

8. De2ling with the subject Spencer Bower in his
celebrated book "The™ law Relating to Estoppel

by Representation, 1977 Edn. at page 336
- states that: :

"..se an election may yet be effective as

between the parties, even though it has not been

communicated by the elector to the other party,
in case where, though that other party has not
been prejudiced, the elector has accepted a
benefit which could be his only because he has
followed one course rather than the other. .
In such a case he will not be allowed to reverse
his choice and to follow the second course
available, while he retains the benefit, which
could be his only if he followed the first
course. The principle which brings about this
result is some-timeS stated as declaring '
that a man may not simultaneously approbate
and reprobate, or may not blow "hot and cold...”

li. Having considered the matter carefully we are
satisfied that there is no merit in the applicatiope
Accordingly we dismiss the applicatione

12. There is no order as to coOstse.
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(N. Dharmadan) o (N. V. Krishnan)
Judicial Member Administrative Member




