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Lakshadueep & 4 others -

Shri N.N. Sugunapalan

Advocate for the Respondent (s) 1,2,4&5 #
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CORAM Shri P Santhoshkup r N .
The Hon'ble Mr. - S<P. Muker ji = " Vice Chairman L
& : '
The- Hon'ble -Mr. A.V. Haridasan = Judicial Member
1. Whether Reporters of local papers may be allowed to see the Judgement? /7
2. To be referred to the Reporter or not ?° - V74|
3. Whether their Lordships wish to see tfe fair copy of the Judgement?
4.

To be circulated to all Benches of the Tribunal ? Z

~ JUDGEMENT

(Hon'ble Shri A.V. Haridasan, Judicial Member)

In this application fiied under Section 19 of the
Administrative Tribunmals Act, the applicant Shri A.A.Pookunhi-’
koya Thangal, Athletic Coach, Regional Coaching Sub-Centre
attached to Government High Schéal, Amini under the UT of
Lakshadueep has prayed that the 1ette§ dated 16.1.89 at
Annexure IV of the 5th respondent, the Union Public Service
'Commissipn,'advising the Secéetéry. A&ministraéion of UT of
Lakshadueep to £ill the post of Assistant Director (Sports)
in the Directoréte of Education, Lakshaduweep Adminiétration,v

by deputatibn in which geisons who have held posts in the
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scale of Rs.1400-2300/—‘ar equivalent with 8 years service
are also made eligible and the order dated 27.11.90 of the

1st respondent at Anﬁexure VI accurding sanction to the depu-
tation of thg 3rd respondent to the post af Assiétant Director
(Sports) may be quashed and that the 1st respondent may '

by a writ of mandamus or other writ or direction be directedv
‘to appoint the gpplicant to the post of Assistént Director
(Sports) under-the UT of Lakshadueep after reverting the 3rd
responqent and that it may be declared that PhysiﬁalvEducation
'Teaéher cannot be inélﬁded‘along with Coaches _im the Peeder
category for the post of Assistant Directﬁr (Sports). The

material averments in the application are as followsi-

2. The épplicant, a graduate in Science with diploma in
Coaching (NIS Patiala), commenced his service under tﬁe UT af
-Lakshadueep as an athletic‘cuach in the scale of Rs.164m-2908
with efPect Prom 20.4.81. During his service, the appligant
had conducted Qarious coaching cambs and had: obtained
certificates of proficiency issued by the Head Master, Govern-
ment High School, Amiﬁi. The post dePhysical Education
Teécher in the scale of Rs.1400-2300/- is a feeder category
to the post of Bthletic Coach. Thé 3rd respondent, is a
" Physical Educatioa.TeaCher. His educational qualification is
only B.P.E. A post o?‘Assistant Director (Sports) uaé saﬁctinned
_in the UT of Lakshadusep as per the Government aflIndia,
Ninistry of Human Résources Developmént, letter No.F.16/14/85-
DI (S5P) dated 13.2.1986. The 1st respondent prepared a draft

~ recruitment rules for the post aid forwarded the same for
(‘/ ) B ..0.‘...‘.3
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approval to the Ministry. A copy of the draft recruitment
rules is at Annexure 1I. Acqurding to the dfaft recruitmént
rules, the pésts included in the‘feede: category are: '(1)
Assistant Education Officer (PE)(Group B Non Gazetted)of

pay scale of Rs.550-900/-, (2) Junior Lecturer in PE of
pay}scale'of Rs.550-900 (Group B Noé.Gazetted), and (3)

Coaches ;n the pay scale of'Rs.SSﬁfQOO/- (Group C). The
applicaﬁt was the only candidate who was fuily qualified for
‘the post in the year}1986 when the post was sanctioned. As

the recruitment rules have not been finalised so far, thg ist
resﬁondent forwvarded a pfoposal suggesting the category and
qualifications for filling the post iﬁ the absencé-af‘recruit-
ment rules. The feader categur@pmentioned in the proposal are:
(1) Assistant Education Officer in the ecals of Rs.1640-2900/-,
(2) Lecturer in Physical Education in the scale of Rs.1640-
2900/~ and (3) Coaches in the scale of Rs.1640-2900/-. Physical
Education Teacher was not included as an eligible categéry.

‘ They3rd respondent though appointed as a Physical Education
Teacher, had been working in the office of the Director of
Education,_thé second respundent,and‘had no experience in
coach;ng or organising «éperta. Since the 3rd respandént has
beea'porking in the 6??139 of the'Zﬁd respondent fpr considerably
long‘time anﬁ as he wvas General éacretary of Lakshadweep
Employéés Parishad affiliated to a powerful political party,

. \
he was able to exert influence and get a letter issued by the

‘

UPSC, the Sth respondent directing the Administration to fill

up the post of Assistant Oirector (Sports) on deputation for

(“2/—' . lcoo.nc‘-.4
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thfee years from among the officers in thé grade 1640-2900/-

as also PromIRs.14BU-23QD/-. Annexure IV is a copy of the

said letter of the S5th respandenf dated 16.1.89. Pursuant to
this letteﬁ, the anlrespondent issued a circular dated

19.4.89 inviting applications for the post of Assistant Difector
(Sports). Im@ediately, the applicént submitted a :epresantatiun
on 19.5.89 at Annexure V stating that he being the uﬁly Qualified
and.eligible person on the date when the vacancy arose may be
appoiﬁted to the post. Anyway, an iﬁtervieu was held by the

1st respondent and a member of the UPSC who was not an expert.
Aftér tbe interview, on 27.11.90 the 1stlrespondent issued

order appointing the 3rd respondeﬁt overlooking the superior
claim of the applicant who is the only eligible candidate. As
the Annexure IV advise of the S5th fespondent tﬁat officers in
the grade Rs.1400-2300/— as alsa_offiéers in the grade Rs.1640-
29ﬁ0/- are eligible for consideration for appointment An deputa-
tion to the post of Assistant Bifectnr (Sports) made unequals
equals; the above advise is liable to be strﬁck down as it
vinlafes the equity clause enéhtined in Articles 14 & 16 of

the Constitution. The ﬁathod in which the interview was
. conducted and the 3rd respondent selected overlooking the
superior claim of the applicant who alone according to the draft'
'recruitment rules is eligible tolbe appo;nted to the post is
illegal, arbitrary and amounts to‘colnurable exercise of power.
In these circumstances, the applicanﬁ prays that the appointment
;f the 3rd respondent may be quashed-and the respondents may

be directed to appoint him as Assistant Direct (Sports).
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3. Respondents 1,2,4 & S have conteﬁded in their reply
statement that as the recruitment rules for the post df Assistant
Difector.(Sparts) @re yet to be finalised,it was decided to
.fill the ﬁast on'deputatian from among eiigible bfficerslas
advised by thé U;P.S.C. and that as the drd respondent uas
selected after an interview by a cnmmitfee inluhich é member of
the UPSC also uas'; member imxk#kxxtﬁwﬂxrmmmmmm#thb applicant

1adl -

cannot have any legitimate grievance. It has besn further conten-

‘ded that the contention of the applicant thafﬁilﬂﬁakimg the

(v
officers in. the scale of pay of Rs.1640-2900/- and also in the
scale of Rs.140092300/- eligiblé for consideration far deputation :
to the post of Assistant Director {Sports) is violative of the
éqgaliﬁyplause containéd in Articles 14 &.16 of fha Constitution
has no merit because different period of exberience is prescribed
for the officers at different,leQel. The respnndeﬁts contend
that as the selection was made by the UPSC fuilouing the nérmal

rules and regulations, the malafides attributed against the

selection is devoid of merit.

4, Thé third respondent has‘?iled a counter statement. His

contention.is that he is‘fully qualified to be appointed on

députation as Agsistant Director (Sports), that the degres in

BPE is equivglant to a basic degree ié arts or science and a

diploma in physical education, that he has had experience as
that

sports organiser and /there is no truth or basis for the allegation

that he has exerted influence in the matter of selection.

5. Wle have heard the counsel on either side and have also

carefully perused the documents on record. The applicant has

{ .
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raised various questions challenging the selection é lgj:;;m:i.rxt--

ment of the.3rd respondent on deputation as Assistant Director
(Sports). Accord1ng to the applicant&sthe 3rd respondent does
W A o eE
not have a basxc degree and d;ploma in phy31c31 education, but
has only a degree in physical educatian,‘ he does not satisfy
even the quallfiﬁatlon praescribed in Annexure IV. Bn this point
the 3rd respondenﬁégggtended that Bgtcheler's Degree in Physi;al
Education is as good as or even better than a degree in stience
6: arts and a post-graduate certificaté orvdiploma in physical
educatien. He has produced a copy»of the communication of the
Uﬁiversity Grants Commission.dated 23rd August, 1961 issued Eo
iRegiétrgré of Universities wherein it was stated that University
Grants Commission has decided that the degres holders from
Maharani Lakshmibai College of Physical Eduéatian, Gualior, may
be treate& at par with holdefs of postqgraduété uﬂploma.ia
physical edudatién for the purpose of appointmeﬂt as Directofs
of Physical Education or Physical Instructors in Universities
and Colleges. He haé also produced an‘axtract of the Government
decision«éccebting recommeﬁdations of the UGC in which the
qdalificéfion necessary fbf':eéruitment to the posts of Director/
Instrucédr of Physiéal Education in colleges ﬁave‘been mentioned
as pdst-graduate diploma or ceftificate of degree in physipél
'.educatioh.‘ bn the.basis of these duéuments, the 3rd respondent
conﬁend that degree in physical eduéatiam in all respects is
equivalent to a basic degree iﬁ science or arts with a post-
graduate diploma in physical education.' Another point raised

»

by the applicant is that by making officers im the scale of

'..'0.....".7
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Rs.1640-2900/- as well as Rs.1400-2300/- eligible for conside-
ration for deputation to ﬁhe post of Assistant Director (Sports)
the selection has been made in grasé violation éf p:pvisinms of
Articles 14 & 16 of the Constitution. In this context, reliance
was placed by the app;icant on the decision of fhe Hon;ble High
Court of Bombéy in Joaquim I.M. Dias v. R.S. Revahkar and others,
(1990) 4 SLﬁ 421, uherein it was held that.by clubbing the posts
of Chief Cashier, Cashia# and Additional Cashier together for

promotion to the post of Assistant Accouhts Officer, the principle

éiolated. 1t appears that the facts and circumstances of the
base before the mag:g;a High Court of Bombay and the facts of

¥t

thxs case are entirely dxfferent. The case befare the i . ;;é
~ Len ek ™

High Court of Bombay 3%&8 the posts of Cashier and Additional

Cagshier _which are sabordinata to the post of Chief Caghier

having lesser pay scales were clubbed aleong uitﬁ the‘post of

Chief Cashier for the purpose of promotion to the post of

Assistant Accounts Officer in the same Department. But in the

case'on hand, it is not a case of promotion. It is only e case

of deputation on 2a temporary basis till ﬁinélisation of

recruitment rules. that as it may, we are of the vieuw

Ravd .

_that we need not go into ‘the question of sufficiancy of the

3rd respondent’'s Qualificationlﬁr the propriety of two different

dlasses of posts being considered for the purpose of deputation

to the post of Assistant Director (Sports) because ué are of

the view that this application can be disposed of on another

ground which goes to the very raot-of the selection and

Gy _—
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appointment of the 3rd respondent as Assistant Direcﬁar (Spo:ts)
on deputation. It is a common case that the vacancy of Assistant
Director (Sports) occurred in the yea¥ 1986 and that proposals
farAframing’of the recruitment rules 2%; pending with the
Government. The dngft redruitment rules prepared by the 1ist
respondent had been forwarded £o thé Ministry.as early as on
31.8.87. It is aiso not disputed that éccording‘tu draft
recruitment rules prepared by the 1st respondent, the feeder
categorss to this post were Assistant Educational Ufficers,

Junior Lecturefs in Physical Education and Coaches, all in the

pay scale of Rs,550-900 (Rs.1640-2900/-). Therefore, as per

the draft recruiﬁment rules, office:s in the scale of Rs.1400-
2300/- were not éligiblevfor consid;ration. Hauaver; as the
recruitment rules have not been finaiised, it appears that the
UPSC has suggested that the post can be filled far the time
being by ﬁransfar'on deputatiqn‘of officers. 1¢ was for this
purpose that thé Annexure iV advice was issued by the 5th
‘respondent, the UPSC, in which officers in the scale of Rs.
1400-2300/2600‘uith 8 years service in the post are also made
eligiblé for coﬁsideration in addition to officers in the sgala
of Rs.1640-2900/~-. Since the proposal was only for the purpose
of Pilling the post on a temporafy basis till the recruitment
'ruleéﬂare finalised if the Government had<acceﬁted the propeosal
and issued'instructions accepting the prppesal and specifying
the method of holding the DPC, then the selection made accordihg

to the proposal cannot be faulted. But it is incumbent that

...'....‘g
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thera'should’be.a Government decisipn for accepting iha proposal
of the UPSC contained in Annexure IV éndi?inatnu@tianariaQUeue_

5 iy .y
detailing the method by which the selection can be made ., The
constitution of the DPC also shoulqé%;:e;ﬁi?Lnéd in séch
instructions. In cases where recruitment rules under A;ticlev
369 of the Constitution have not been framed, it is proper
that regruitments are made on the basis of Gavérnﬁent instructions.
But withéut there being a Government instructi@n; it is not
pa;sible to make recruitﬁent even by deputation. This aéﬁéaﬁ‘
was brought to the notice of ﬁhe rgspondents 1,2,4 & S and
we directed the learned counsel for the respnndents to ctérify”??

o ‘ : : Qs
wvhether 1 pursuant ' -to the recommendations of the UPSC any
administrative order/instructions wvere issued specifying the
mode of fecrﬁitment, qualification, mode of saléction, consti-
tution of thB_DgC/selection cemmitgee for filling'up the post
of Assistant Difector (Sports) and that if it was done, a copy
of the releQant order should be produced on the date of naxt
hearing. Uhen the applicatioaycame up Par Purther hearing on
22.11.91, the Laarned'caunsel for the respondents 1,2,4 &;S‘
sub@itted fﬁat no aqministrétive arders/instfuctions hag? been
isséed accepting the Annexure IV advice of thé‘UPSC. Uhat was
done by the 1st respomdent was notifying the officers specified
in Annexure IV and holding an interview ia_thch a Member of
the UPSC alsp;participate; in the selection commiitee. fhis
‘method 15 highly'%rragﬁlar. The role of the‘ﬂPSC‘is only
adviadrytin character. Without a decision by the'ﬁumpetent
authority accepting éhé advise of the UPSC, a selecﬁion cannot
be validly held. For this reason aloﬁg, the proceedings of

N _—
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the selection committee in uhich'thé third respondent was selec~

ted and appointed on deputation is liable to be quashed.

6. The learned counsel.for the respundenﬁs submitted that

as the applicant has participated in the'selectibn, it is net

open for him to challenge the selection after being unsuccessful.
In this regard reliance was placed on the decision of the

Hon'ble Supreme Cgourt }eportgd in AIR 5986 SC 1043. The fact

that the applicant has offered himself as a candidate does not
validate the selection process if it was otherwise invalidi:
Therefore, the argument of the learnéd counsel for the respondénts_
seeking éuﬁport from the decision of the Supreme Court in

AIR (1986) SC 1043 has no force.

7. In the conspectus of facts and cir;umstances, we find

that the impugnéd order ét Annexure VI dated 27th November, 1990
appoiﬁting the 3rd respondent as Assistant Director (Sports)

in the scale of_ﬁay of Rs,.2000-3500/- is liable to be set aside.
We direct the respondents to cancel the appointment of the 3rd
respondent as Assistant Dirsctor (Sparts) forthwith and tovtake
steps to £ill the'vécancy in accérdapce with law after issuing
prnper'administrative instructions For'the purpose of filling/@bd
the post in accordance with law and considering the persons who
ére eligible within a period of tuo months from the date of

communication of this order.

Aaé to costs. S;& . ,'.
N %D"/w—/

( A.v. HARIDASAN )~ 2 (Y -9 ( S.P. MUKERJI )
JUDICIAL MEMBER : VICE CHAIRMAN
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