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(Pronounced by Hon'ble Shri C.Venkataraman,
Administrative Member)

This;applicatign has been filed by Shri V.V. Varghese,
Naval Stere Officer, challenging the rejecticn by
of ‘ :
the 2nd reSpondant,[bis request to place him in the

seniority list of Naval Stere Officers abeve the

3rd and 4th reépondents. This rejection was

'

. , ' NG
intimated to him in a letter dated the 12th

November, 1986. The reascn giyen therein is that

the revised principles for determining inter se

seniority betueen promotees and direct recruits as

brought out in the Office [Memorandum No.35014/2/
J -

80/Estt (d) dated 7-2-1986 issued by the Ministry

of Personnel, Public Grievances and Pensions,

Department of Personnel and Training has effect

v
only frem 1-3-1986 and therefore the question of
revision of seniority circulated by the Naval
‘ , %
Headquarters on 15th February, 1985 would net
arise.

The applicant was premoted from the grade '

of Assistant Naval Stere Officer te the pest of
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Naval Store Officer on 1-9-1979 in an efficiating

*

capacity. He has been coentinucusly functiening

in that pest since then. Respondents 3 and 4

. ~ /
were directly recruited on 2-4~1981 and 13-5-198%-

respectively. _Thege‘arc tua‘modes of filling

up the pest of Naval Store foicer viz.,»?S per
‘cgnf by.depﬁrtmental prgmotien of Assigtant Naval
$tare foica;s aﬁd 25 ﬁe; cent by direct

recruitment. The applicant's grievance is that

Ve
even t hough he had been continuously helding the

e
pest of Naval Stecre Officer frem 1=-9-1979, he

-

~ has been placed at S1.Ne.25 in the seniority

/
list circulated on 1-2=-1983 uwhereas the 3rd

respondent who was appcinted as a direct recruit

(e v

on 2-4-~1981 is shoun at S1l.Ne.19 and the'éth

v/
respondent , a direct recruit (13-9-1982) is

v
sheun at.Sl.Na.21)thereby conferring senioarity

“to them over him.
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The learned counsel for the applicant
argued before Qé that in the light of various
decisions of the Suppeme Court, the bmsition in
reg;rd to fixation of seniority of premotees
vis-a~vis direct.recruits)uhen fherevis a
system of queta For each Cétcdary, islnau welle

T
knadn. He peinted out thatLthe queta system
has not been strictly follaued,q/it is uwreng to
follouw the rotation of vaéancies alone bétueen
direct recruits and prometees because i£ legda
to a situation where persons directly recruited
even 'a feuw years lafer than the prometion of
departmental candidates to the higher pmSts)
beceming senior ts such promotees. The Supreme
Court had heid in 'd983(;lb LLd 155 ~ A.Janardhan o
V. Union of Ihdia and-qthers -~ (AIR 1983 (sC)769 )
that lEngfh'cf'éervibas continueusly even in an
officiating capacity cannet be ignpred and such
officiating periods have to count for seniority,

Otherwise, it would be arbitrary and violative of

Articles 14 and 16(1) of the Censtitution. The

cesed



learned counsel further stated that based on
this decision)there have Been a nunber of other

decisions of the Supreme Court e.g. 1987(II) LLJ

140 —'A.N.Pafhak and others v. Secrestary to the
Gevernment of India, Ministry of Defence and
another. Therein it has been held that continuous
bfficiéting service cannot be treated as temperary
and delay iﬁ making appointment by direct recruit-
mehp should not visit the promotees with adverse
consequences, .He alseo %nvited our attention ta
_1987(2)A.T;C.'104 ~ KeNeMishra and others v,
Unian'af india and'atherg,decided by the Principal
Bench of the Central Administrat ive Tribun#l. The
>1earned'cahn§el further added that based on the
decisimhs by High Ceu:ts and the Supreme Court in
seQeral éaées; Gaverﬁm@nt'tﬁemselves have come up -

with a medified precedure in their 0.M. dfted _ cip

- 7=2-~1986 issued by the Department of Persennel for

regulating inter se senisrity of preometees and

direct recruits when there is a gueta rule. But the
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vrevised pracédure has¢beéh méde effective anly Fr@m
Ist March, 1986. Since the said 0.M. deals with the
implementation aF.the decisienlﬁf.thQESprgma Qeu?t,
it‘gannmt be made resﬁrictive by giving'mgrely
pr@spéctivm effgct. In any'case, since.the_applicant
has challenged his pesition in the seniority list ‘
viséaavis respanqents.SAand 4, thislshmu}d not bé
treated as a CléSsd_cése and ;he_benafit aflthe
pracedure cantained'in the 0.M. @F‘7-2—1986 should
be;@iven tm hime

Tha learned counsel fcftthe respbndenps

o _ . . | | »
,ad@itted'that the:appl;cant was a prometee to the
pést.nf Naval Store D%ficer from 1=9=1979 gnd :gspén«
dents 3 and 4 were direct recruits to tbgt pest in
- (48} |

Aprily and Scptember;ﬁ1982=respectively. Their

senierity was fixed in terms of the ministry of Haome
- oo R
Affairs dated 22-12-1959 which was medified only

v o
with effect frem 1-3-1986 after the ‘issue of the 0.M.

dated 7-2=1986 from the Department of Perssnnel and

Training. The principle follewed in determining -
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_the senierity as per the 0.M., of 22-12-1959

was that the relative seniority of direct

recruits and the pfématées shall be determined

éccér&ing to the reotation of vacancies hetueen

" direct recruits and prometees which shall be based

-

on the’ quetas of vacancies reserved fer direct

recruitment and premetion respeCtiQely in the

'Recruitment Rulés. To the extent direct recruits

did not become immediately avai lable, slots meant

VN -1 Sl A ‘

for direct recruits as pééﬁratéfiah’of vacancies
wers ieft»uacaht and uhbﬁ direﬁf recruits like
thg réspéndénﬁs.3 anﬁ 4 becams auailable, they
uere fiited in such vac;nt slots thereby they
be&gme éenicr to persons like the aﬁpiicant.

Since this methed ef determination of seniority

v

‘was strictly in accordance with the previsions of

- - C
0.M. dated 22-12=1959 which held the field till

28-2-1986, the applicant had no case. Besides,

he paintadtout that the applicant himself

2~
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was a direct recruit in the Navy as an Assistant
Naval Stere Officer in 1971. On his recruitment
he was given higher seniority as compared ta’
departmental prometees who were already helding

the post of Assistant Naval Stere Officer prior to
filed by him according to which the appligﬁg%nwas

him. He drew our attention to Ex.R-3(cz(?t S1l.No.4

in the senierity list of ASSistant'Naval Stere

Officens. €ven though he was appointed only on

/
17-5-1971, whereas prometees to that post on 12-1-1970

and 8-—2-—1971/, we:efcabomluﬁtv,Serig_l.cNng..; RS T

5 and 7 respectively in the same senigrity list., Thus,
the applicant reaped the benefit of highpr’seniority
only on thg basis of his ﬁaying been d;reﬁtly recruited
55 an Assistant Naval Store Officer by getting his name
fixed in a slat reserved flor direct recruits. Jhaé was
dene under the same 22—12-1959_9rder. _Uhen thét order .
did not suit him, he has chgsgﬁ to challenge it. He
cnntendeq that this.clearly established ?he lack of

bena fides on the part of the applicant. He therefore

prayed for a dismissal ef the application,

.....
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The Office Memerandum dated 7-2-1986
from the Department of Personnel and Training
clearly restegnisessthe anamalaus situation
arisiné in the fixation of sqnioriﬁy when there
.is a break-down of qdcta—rata rule, The revised
. procedure has been brought gut in that 8.M. in
.the light of:the decisicns given by the Supreme
Court in.a number of cases bringing sut the
;o ninapprappiatgness of dipqqﬁ recruits of later
Iyea:s becaming senior to p:emptees wigh langer
e e yeérs of..service., Houever, the ;avisgd procesdurs
has"beeﬁ;madé sffective enly fymm 1st March,
1986 and seniority already determined in
accordance with the existing principles are not
to be raapepad. We fail te understand how this
man-reopening,of spniogiﬁy already determined
can, be justified if such seniority has been
ghéllenged{; Such.giahalleﬁge is baéad on the

prensuncements of the Supreme Court laying douwn

N
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the general twwel principles[to be followed in

'such cases. These principles have to be given
effect to at least from the date of proneuwocement
of the decision by the Supreme Court and nat
arbitrarily from some prespective date depending
upon when the 0.M. gets issued by Government.
The challenge of seniority in this.case by . the
applicant who admittedly was promoted as Naval
Stere Officer on 1st September, 1979, becamecnmcessary as
the 3rd and the 4th respondents who wer#& directly
recruited to that pest enly on 2-4-1981 and 13-9-1982
were placed above the applicant,
'reSpectivelyé_ In effect, the spplicant 's continusus
) .
officiating service from a much earlier period has
been ignored. It has been held in A.N.Pathak and
others v, Secretary to the Gevernment of India, Ministry
of Defence and another (1987 (II)LLJ 140) that -
"Feallowing A, Janardhana v. Union of India and others
(1983-11 LLJ 175) 0.P.Singla and ansther v. Unien of
India and anether (1985 II LLJ 309) and G.S.Lamba and
ethens vy Union of India (1985 II LLJ 282) the
- length of service must be giJen due importance in the

matter of promotions and seniority.
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" To treat the continuous officiating service
as temperary would be arbitrary and vioclative
of Articles 14 and 16 of the Constitution of India.
ﬁpmmetees come into service not by any fartuitous
circumstances, but they ferm an integral part of
the cadre entitled for benefits by length of
services., Clauses 10 and 11 of the rule relating
to methed of recruitment is vielative of Articles
14 and 16. The rules uhich enabled the authorities
to fill in vacancies of direct recruits as and when
recruitment is made, destreys the chances of
prometicn of these already in service. The
auﬁhmrities'should_ba prompt in making direct
recruitment. Delay in making appeintment by
direct recruitment should not adversely affect
the prometees and their service."

Therein it has alse been brsught out that.

the learned counsel for the respendents found it

.difficult to justify the validity of the seniority

list in the light of various decisiens sof the

Supreme Caurt in favour of prometees based on their

length of service where there was inordinate delay

' in making direct récrﬁitment. The counsel did try

t@'justify the inequity saying that the new rules

have tried to rectify it. But this explanatien

i

was hardly acceptable te the Supreme Court which

ordered the autherities to redraw the senisrity

SRR S R
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lists earlier published in 1979.

Shri K.,Karthikgya’Panickef, the lea;nbd counsel
Fo; the respondents had attempted to‘paint out that
the applicant h;mself’had ga?ncd in_the.ea;lier post
in getting.his seniority fixed at a higher pla;e as
a result of the application of the princiglps contained
in the 0.M. of 22e1ée1959 and when it dig:net suit him
in thp higher pest, he is'challengiﬁg thg‘s;mg
principles. We would like to point out that the
applicant *s selectign as Naval Store Officer in
September, 1979 on the basis of his seniority in the
lover post of Assistant Naval Stbra>bfficér has not
been challenged by anybady. Therefére, we are not-
hére cencerned about Ehe.position iﬁ the seniority

list of the applicant in the Cadre of Assistant Naval

He has chosen to challenge the senlorlty llst of Naval Store
Store Ufflcehlén the light of the pronasuncements - Officers
made by the Supreme Court and therefore ue are
concerned only with the present application from hinm.
In the light of what we have observed earlier'herein,
the applicant is entitled to succsed, Accerdingly,

o

.9..@13



~_

we direc;'the resbandents to draQ up the
'seniorify list of Naéal Store Officers
aéplying the principles contained in the
Office Memorandum dated 7-2-1986 of the
bepartment of Persennel énd Training.
~In this connection we would also invite
attentiﬁp to the decision of the
;Cenﬁral Administrative Tribunal, Madras
Bench in O.A.Nes. 140, 141 and 142 of

1985 = T.R. Sekar and others vs. Union

of India, Ministry ef Finance and eothers,
wherein we had similarly directed revision
of the seniority list published‘earlier
on 1-1-1985 as per the provisions contained in
the 0.M. of 7-2-1986.  After the’ redetermi-
Q@ﬁiﬁﬁf@ﬁ senimrity of the applicant in this
case as directed by us, he would be entitled

to be considered for promotion to the next

veents L
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higher post of.Senior Naval Store Officer if he comes

within the zene of cons ideration. _The revision of

seniority in the cadre of Naval Stere Officer is to

be done within a period of four months from the date

of receipt of this order.
The application is allauad as above.

CE(LwJ%i?;i;;f‘“7 C;//éz\;// é/%' ‘ﬂﬂg )

(C. VENKATARAMAN) (G, SREEDHARAN NAIR)
ADMV, MEMBER. | JuDL. MEMBER.
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