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(Hon'ble Shrl S.P.Muerji,Vice Chairman)

r

In this application dated 10.3.'1991 filed under

Section 19 of the Admlnlstrative Tribunals Act, the applicant
who has been working as Electrical Foreman in the Construction
Division of Southern Railway has prayed that the impugned
order dated 28. 2. 1991 at Annexure.A,7 promoting him as Sr,
Electrlcal Foreman and tranoferring him to Mysore should

be Set aside and the respondents directed to restore the

post of Sr. Electrical Foreman at Ernakulam itself and keep
him on promotion at Ernakulan, |

2. Tﬁe brief facts of the case are as follows. The
applicant is a mémbef of Scheduled Tribe and was promoted as
Electrical Foreman in the scale of Rs. 2000-3200 in May, 1987

and transferred from Trivandrum to Madras. According © him
‘ '...-2 .



this was done even though there were vacanciss of Sr.

-

. £
Electrical Foreman at Trivandrum itself and his junior

collegue was accommodated at Trivandrum, However, the
applicant obeyed the transfer order and went to Madras.
Because Of his family circumstances and ailing aged parents
he was forced to seek reversion and transfer back to

Trivandrum and accordingly he was reverted in the scale

' of‘Ré.-1600-266O and trénsferred back;to'Trivanérum. Ha>

,was again promoted to the scale of Rs.2000-3200 on 25.1.89

énd posted outside aml it was on his représentation Ehat
he could finally be allowed to take over as Electrical
Foreman in the scale of Rs.2000-3200 on 21.3.89 at
Ernakulanm, While sq)another post of Sr. Eleqtricé@»?ére-
man.(ConstruCtion) in the scale of,ﬁs;237§;-3000 fell |
vacant“on the death of the incumbent'and the applicant was
dischéfgiﬁg the duties of Sr. Electrical Foreman also
while holding the post of Electrical Foreman. on 1.8.90
he was posted as Deputy Shop Superinteﬁdent in the scale
of'Rs;2000-3200 and transferred'to Mysorelvide the ordér

at Annexure A,2. By aother order at Annexure.A.3 of the

same date 1. 8 90 the post of Sr, Electrical Foreman at
(S\/

"Ernakulam was downgraded to that of Electrlcal roreman

and one Shri P. N Krishnan Nair was appointed agalnst that

post. Against his transfer to Mysore he moved the Tribunal

in 0.A.675/90 and on an assurance given'by'thé respondents

and statememn t made by the-m that his transfer to Mysore

' had been cancelled and he will be considered for promotion

. as Sr.Electrical Foreman when he is due for it on 21.3.91,

the O.A, was closed. After that the applicant represented

to the respondents to consider him for promotion at

‘Ernakulam itself as Sr.Electrical Foreman restoring

/.
~
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the ddyngraded post of Sr;Electrical Foreman but instead
. of considering his :epresentatign‘the‘impugnéd order dated
28.2,91 at Aannexure.A,7 Qas passed transferring him on
promotion as Sr.Electrical Foreman to Mysore. The
appliCant's'main contention is that on4a numbér of occass-~
' idns the respondents have upgraded the post té a¢c0mmoéate
officiais like him on promotion at thesame statioh on’
the pfinciple of as is where is basis but in his particular
.case againsﬁ_the policy of the Government to accommodate
Scheduled Castes and Tribes ¢fficers.as fa# as possible
near their native place and in spite of a post of Sr.
Electrical Foreman available at Ernakulam he was trans-
ferred to Mysore outside Kerala and in a iinguistically
different territory. | v

3. 'In the counter affidavit the respondents have

conceded in para 3 that as per the policy followéd by
1V - )

the Railway Administration ﬁith regard tb promotion apd
transfer of $taff, whereever vacancies are available
staff on progotion will be tetained in the same stétion
" or places nearer to their home stations. ‘Ebwever, they
have aréuéd that therefis 6nly one post of Electrical
Supervisor/br Electrical Foreman in the scale of Rs.
2375 3500 in the Constiruction organisation oémgouthern
Railway at Madras only and it was operated at Ernakulam
betweén 1.7.89 and 30.6.90., They have argued that
hetween Ernakulam and Madras there is greater need for
this post at Madgas than at Ernakulam and it was transferredi

to Madras from 1.7.90. When the applicant became eligible

for promotion to that post in March, 1991 there was no

such post in t he Trivandrum Division either in the

Construction Wing or Open Line Maintenance Wing, It was

oot



-
to enable the applicant to take over in the higher
scale of Rs.2375-3500 with effect from 21.3.91 that

he was transferred to Mysgore onyl.8.90 in t he lower

scale., When he objected égainst this transgerand filed
0;A.675/@0 befOrelthis'Tribunal the respondentg withdrew
.the order of transfer éllowing to continue him in
Ernakulam itself in'the loﬁer scale of Rs.2000-3200 and
since there.was no vacancy in the higher grade of Rs.
23@5;3500 at Ernakuiam he had to be transferred to
Mysdre}‘ Theéy have given a tabular,statemaat of Various
levels of posté available as Sr.Electrical Foreman,’
Electrical Foreﬁan, Electricians etc, in.me‘Construction
Organisation to justify the post of Sr, Electrical Foreman.
at Madras instead of at Ernakaulanm,

4, -+ Inthe rejoinder the applicant has given
inétancés at Annexures A?, Al and A2 where prometions
have been given at the same station to others to mitigate

thaﬂhardship.

' Ve
o

5..' "We have heard the arguments of the learned
_counsel for both the parties and gone through the docu-
ments carefully, Being a member of the Scheduled Tribe
the applicant deserves épecial treatment in the méttér

of postings. In accordance wi;h the Department of
Pérsonnelfs 6.M. dated 21.8.89 at Annexure.A.8 the
Governmentireiteratedithat'no discrimination should e
shown in the matter of poétings;and.placeménts against
Scheduled Castes/Scheduled Tribe officials. In a further

O.M. dated 24.6.89 the Gaiérhment emphasizes thaneed

to ensure that Scheduled Cdste/$cheduled Tribe officers
are not_ transferred to far off places. The applicant has
come up before us for the second time. Earlier as has

-
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come out in the pleadings the applicaﬁt had moved this

Tribunal in 0,A.575/90 against his transfer as Deputy
Shop Superintendent, Mysore in the scale of Rs.2000-3200

ordered on 1.8.90. 1In that application he sought the

following four rellefsz

"(a) To call for the records leading to Annexure A7
and A8 and quash the same in so far as it
applies to the applicant,

(b) To direct the respondents 1 to 4 to ‘allow the
applicant to continue in the post at Ernakalam
which he holds at present.

(c) To direct the respondents 1 to 4 to consider
the case of the applicant for being posted at '
Ernakulam in the post of Sr.Electrical Foreman
with effect from 21.3.91 when the applicant
become e ligible for promotion to that grade; and

(d) To issue such other orders or directions as
deemed fit and necessary by this Hon'ble Tribunal
in the facts and circumstances of this case."

That application was closed by the'Tribunél oﬁ the
basis of the~a$suranCetgiven,b§ the respondents. The
operative portion of the order of the Tribunal dated
17.9.90 in that case was as followss

~"As the respondents have already cancelled the
.transfer order and stated that his promotion
will be considered when he is due for it on
, 21.3.91, we find that nothing remains for adju-
‘ dication in this case. Accordingly, we close
this case.” - ’

In the context of the relief sought that the applicant
* should be promoted at Ernakulam itself the application,

\ . i
could be closed ohly on the assurance that he would be

considered for promotion on 21.3;91 at-Ernakulam'itself.
The respondentsthVe though given him promotion as Sr.
Electrical Fecemagtginstéad of retaihing him a t Ernakulam
itself they have transferred him to Mysore, against suech

1 uheich shidhen U R
2 transfer he had earlier moved 2m O.A, 675/90. Having

ol
given an assurance to the Tribunal that the applicant
will be rot only promoted but retain@lat Ernakulam, the

respondents were legally obliged to retain him at Ernakulam

' . o ) : ‘00.006
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onrpremotion. By transferring him to Mysore on

promotion the respondents at best has reneged on a

- solemn assurance given to the Tribunal on the basis

of which the earlier application had been closed.‘The
learned counsel for the respondents have cited a number
of :ulings of the Hon'ble supreme Court in Union of

India Vs, H.N;Kirtenia,vi989(3)“$CC 4453 Gujafat.
Electricity Bgard aﬁd another Vs, Atmaram Sungaomal
Poshani, 1989(2) SCC 602 etc., restraining judicial
bodies froﬁ interferinglﬁith transfers wh;ch are
normally'incidehce of service.?gtgwe are not impressed

by such'an ergumedﬁ in the Circumstances of this case |

- where the :espohdenﬁs stand committed by thelr earlier
gssurance before this Tribunal that he will be con-
sidered for promotion at Ernakulam itself. We, ﬁherefore,
~ find that the rulings of the Hon'ble Supreme Court in
those Cases and similar cases are not applicable to this
case, "

6, : We are also not impressed by the argument .
that the only post in the COnétrucﬁion Wing in tbe grade
of Sr, Electrical Foreman is %arranted at Madrasiitself.
The respondents ha&é conceded that the post of Sr.
Electrical Foreman in the scale of Rs, 2375-3500 was being
operated at Ernakulam itself between 1. 7 838 to 30 6.90,
From 1.8.90 vide Annexure.A.E Shri Krishnan Nair continued
to ﬁold the post of Electfical Foreman at Ernakulam by
downgrading the post of Sr.Electrical Fareman of Madras
whieh~Was being operatedv at Ernakulam. It is,ﬂaerefore,>
not undestooa uWhY the post of Sr.Blactrlcal Forewan
could not retainze at Ernakulam when the applicant became

‘beligible for promotion as Sr.EleCtrical Fareman amd Shri
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Nair given the post of Electrical Foreman which the

applicant was holding -at Efnakulam. The element of

discrimination against the applicant is palpable not’
ol

to speak of the g}olatien of the commitment made by ithe

respondents pefore the Tribunal in O.A, 675/90 Even

otherwise we find fromthe tabular statement at Annexure

R.2 that Ernakulan having two posts of Electricél Foreman
and two posts of Electrician ‘B‘.grade deserves_the post
of Sr.ElectricalAForeman more than Madras where there

is only one poét.of Electrical Foreman and no post of
Electrician at all. We are also convinced from the

orders at Annexures Al,A2 and A7 that posts were being
upgraded or QOWﬁgraded to accommodate.the officials in

the same station where they have been working,

7. In the facts and circumstances, we allow the

application, set aside t he impugned order at Annexure
A,7 in so far as the applicant is concerned and direct

.that in fulfilment of the assurance given by the res-

~ pondents in 0.A,675/90 the applicant should be ‘retained

om hn
at Ernakulam ané g%uenﬂpremotion as Sr.Electrical

_ Foreman imt he scale of Rs.2375-350q)by either'upgrading

the post held by him or by retzining the post of Sr.

Electrical Foreman at Ernakulam itself, There will ke

_ no order Wsts. _ . S
. W/ ' Egﬂ‘/ﬂ&_»}ﬁlx

(A.V.HERIDASAN) ~ (85.P.MJKERJI)
JUDICIAL MEMBER VICE CHAIRMAKN

20.2.1992
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