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 TheoHon(bieir.
1. Whether. Reporters of Idcal papers may be allowed to see the Judgement? \fu'
2. To' be referred to the Reporter or not? v : -
3. Whether their Lordships. wish to see the fair copy of the Judgement? (\J
4. To be circulated to all Benches of the Tribunal? {\y :

[]
JUDGEMENT

T

In this application dated 10th March ‘1991 as amended on 3lst May,

1991 the applicant who has been working as Processing Assistant and later em
I _ : S S

Marketing Assistant under the Director of Integrated Fisheries Project has
challenged the impugned order dated 20.3.31 at Anpnexure AG6. rejecting his

representatiz)n for transfer back from Vishakapatanam to Cochin and has prayed

that the second respondent be directed to transfer him back to Cochin to join
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his substantive post of Processing Assistant. The brief facts of the case are

as follows. \

2. The applicant was appoiﬂted as Processing_ Assistant in the Integrated
F.isheries Project, . Cochin in'December 1981 and 'later‘ confirmed in that poét

at Cochin. A new unit of the Project was started at Vishakapatanam in 1989-

90 and the applicant was transferred vide the order dated 27.7.90(Annexure
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}‘\I)vto the Vishakapatanam unit temporarily t§ hold the newly .created
post of Processing’ Assis_tant. He joined the post &t Vishakapatanam on
10.8.90 and the second ‘respondent vide another order dated 25.10.90
promoted the applicant from the post. of Processing Assistant to that
of Marketing Assistant on an adhoc basis with. effect from 1.11.90. It
was made clear in that order that he will continue to discharge the
duties of Processing Assistant also till a substitute is posted. According
to the applicant he objected to his promotion aﬁd requested the second
réspondent-to retransfer him to Cochin as his transféf to Vishakapatanam
was prdvisional. According to him the second resbondgnt told him orally

to first take over the post of Marketing Assistant and then make a
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representaion.  Accordingly he made a répll'esentation on 21.1.91(Annexure
A3)pointing out his domestic.difvficulties which necessitated his presence
at Cochin. When the sickness of his mother increased, the applicant ‘took
leave and returned to Cochin on 27.1.91. In the meantime the second
responden[fposted one Sri Varghese jphn as Processing Assistant to Vishaka-
patana%n in which post the applicant’ had been temporafily transferred
vide Annexure Al order. The applicanf égain represented oﬁ 21.2.1991
. f _ '
for joinjng his owh post at Cochin. His plea is that there are six posts
of Prbceésing Assistant at Cochin, of whiph fbur posts arevvacant including
the 'po§t in which the applicant's lien has been maintained. He is

aggrieved by the rejection of "his representation by the impugned order

at- Annexure-A6. In the counter affidavit the respondents have stated
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that the applicant is lia‘ble to be posted anywhere in the country and
he cahnot refuse to serve i;1 the Vishgkapatanam unit where he was trans-
ferred in »pubiic iﬁterest. They have staf:ed that the applicant was trans-

L a
ferred to Vishakapatanam only on a temporary basis and not as permanent
. . s

A

arrangement. His promoti:}\,as Marketing Assistant was only on adhoc
basis and that his lien has been retained on the post of Processing Assfst-
.°ant. For sétting up the unit ai Vishakapatanam expeditiously the s§rvices
of experienced Processing and Marketing‘ Assistants were needed. I;}ence
the applicant's services weré transferred temporarily. The Vishakapat:;\nam
unit is involved in production of all types of diversified fish products
and the services of->experienced hands are required like those of the
app#icant. Fish marketing and processing'-are closely associated and hence
the épplicant's promotion as Marketing Assistant was not dnnecessary.
They haye conceded that his transfer back to Coqhin unit will be consider-
ed as and when-it i§ admiqistratively cohve‘nient. Conceding that another
Processing Assistant has been posted in the 'Vishakapatan‘am unit, the
respondents have still maintained that the applicant's presence as Marketing
Assistant at Vishakapafanam _‘is administratively necéssary.

3. In the rejéinder the applicant has ai‘gued that Vishaképatnam being
a. new unit and since he was transferred there oﬁly on a temporary basis
with a limitationv of six monthé, he' cannot be forced.to work there after

six months when a regular posting has been made to the post of Processing

Assistant.” He has further argued that the liability to serve anywhere
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in the country as indicated in his appofntment letter at Annexure-R1
pertains only to his ;_appointment and work as a Processing Assistant
and not for anyv higher post, say of Marketing Assistant. He has also
argued that since he was promoted as Marketing Assistant on an adhoc
basis, it shows that Marketing Assistant is not witﬁin the normal promotio/n
channel of Processing Assistant. According fo him there are many senior
and m.ore- experienced Processing Assistants at Cochin, some of whom
trained in foreign countries who could have been promoted as Marketing
Assistant. The applicant has no exberiepce as Marketing Assistant and

has been working.in the post for the first time whereas two Marketing

~ Assistants have been retained in Cochin. The exigencies of service involving

in his originai temporary transfer to ’Vishakapatanam és Processing Assist-
ant came to an end when a regular substitute h.ag: been posted there.

4, %:f have heard the arguments of the learned counsel for béth'
the parties a.nd gone through the documents carefully. The order transferr-
ing the applicant to Vishakapatanam atl Annexure-Al makes it clear that
he was temporarily transferred to Vishakapatanam unit. The force of

- nappondinn by

this transfer’ orfder ends ‘as soon as, as conceded by the a/pfpl'tg/am, a
regular substitute is posted as Processing- Assistant at Vishakapatnam.
So far as the applicant's pr(;motion as Marketing Assistant is concerned,
the applicant accep_ted the promotion under protest and immediately after
taking over fhe charge of the post, he submitted the repfesentation

at Annexure-A3 on 211.1.9.1. He made it ciear therein that he was never

exposed to fish marketing and other disciplines connected with marketing,
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but on the other hand, had been frain;:d in Japén on advanced mvethods
of marine food processing. He brought out his personal. problems also
to be retained at Yishakapatanam. He also mentioned that he had taken
over the charge of Marketing Assistant in obedience of the order 'citea.
From thése facts it is cleal; that the applicant was ne'ver happy about
his posfing as Marketing Assistant at Vishakapatanam and that also on

an adhoc basis. It was also not in the public interest to waste a Processing
’ e

| by poslng e wn : .
Technician trained in Japan,mhmarketing in which he had neither experi-
o -
ence nor training. The fact that he .was promoted on an adhoc basis
shows that the respondents themselves were not sure about the suit-
27 . ) X ) . 3 ' m
ability of the applicant for the post of Marketing Assistant. There was
H-
others experienced and trained in marketing at Cochin for filling up the
post of Marketing Assistant at Vishakapatanam.
S, [ am not impressed by the argument of the respondents that the
applicant by the order of his appointment at Annexure-Rl1 had an all
India transfer liability, Annexure-R1 is the offer of appointment giving
the terms of appointment to the applicant as Processing Assistant, ®ne
. i : .
of the terms says that "the appointment carries with it the liability
to serve in any part of India or outside". Strictly speaking, therefore,
the liability to serve anywhere in India goes with the work of Processing
Assistant and not with his promotion as Marketing Assistant.

6. Since the post of Processing Assistant to which the applicant

was transferred at Vishakapatanam has been filled .up by a regular substi-
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tute, 'Whi]ﬁ‘t the applicant's post of Processing Assistant to Which he was
appointed at Cochin and on which 'he'maintains his lien is still lying vacant
and since he had been transferréd to Vishakapatanam as'Pr'ocessing Asstt,
on a temporary basis and since he cannot be forced to be promoted as
Marketing Assistant which is not in his professional line and since he
has been promoted only on an. adhoc basis, ‘1. see considerable force
in the application. The learned counsel for the‘applicantl produced before
us the minutes of the conciliavtion proceedings held by‘ the Asst. Labour
Commission(;r(Cenfral), Ernakulam in which it was agreed between the
responde.nts and the Erﬁployees Association o'f the Integrated Fisheries
Project that employees of the Cochin unjt of the IFP will vbe transferred
on promotion to Vishakapatnam unit after calliﬁg }for the willingness

of the - eligible emplqyees for consideration by the D.P.C and if none

of the employees is willing for such consideration, ‘the second respondent

will explore other possibilities' to fill up the post at Vishakapatanam. -

& s
hon nevey fxam
Thus the applicant before us who B met willing to be promoted as Market-
s B ' .

ing Assistant at Vishakapatanam cannot be forced to. f)e retained there.
Accordingly I allow the appiication, set aside the‘ impugned order at Anne'x-
ure Al and direct the respondents to revert the applicant back to his
original post of Processing Assistant at Cochin. There will be no order

e

as to costs.
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