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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

ERNAKULAM
0-A. No. 399 1990
R AX XN
DATE OF DECISION_B8.4.1991
S.Bhasi & 5 others o Applicant (s)
MriB.R.Ra jendran Nair Advocéte for the Applicant (s)
Versus

Union of India rep. by Secy., Respondent (s)
Ministry of Finance, New Delhi & 8 others

L

Mr NN Sugunapalan,SCGSC{R1&2) Advocate for the Respondent (s)
Mr.C.P.Ravikumar( for R.3 to 9)

CORAM:
The Hon'ble Mr. 9.P.Muker ji - Vice Chairman
| and e

The Hon'ble Mr. A, V.Haridasan - Judicial Member

1. Whether Reporters of local papers may be allowed to see the Judgement? y@

2. To be referred to the Reporter or not? Y.~ ‘

3. Whether their Lordships wish to see the fair copy of the Judgement ? >/w

4. To be circulated to all Benches of the Tribunal ? . \/

» “7
JUDGEMENT

(Mr.A,V,Haridasan, Judicial Member )

The apblicants six im number who were oridinally
uarkiﬁg in the Rehabilitation Department.having beén
declared surplus uefe transferred to the Centrél Surplus
Cell of Department bf Personnel & Administrative Reforms,

‘ Ministry of Home Affairs, New Delhi and.uere absorbéd in
fthe Income Tax Dgpartme&t in Kerala charge. The applicants
1 té 5 joineq in the Income Tax Department on 12.4,1983
and the applicant No.6 joined on 10.6.1983 as Lower Divie
si?n Clerks in the scale of Rs.260—40ﬁ. It was mentioned
in the order, transfering tﬂem to the Income Tax Department
that their inter-se seniority in Kerala Charge would be

reckoned from the dates they joined duty in the Kerala
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charge, that theywosuld be placed below tha existing Lower
Division Clerks (whether permanent or temporary) in the
Incomg Tax Department in Kerala, and that the services
rendered by them in other offices earlier would not count
touvards minimgm service if any prescribed for promotion/
appointment to any higher posts/grade, and that they were
posfed against direct recrgitment quota. The respoédents
4 to 9 Qho were directly recruited as Lower Division Clerks
in the Incqme Tax Department and ;@épondent NDK%‘UhG was
appointed on compassionate ground were placgd in the senigrity
l;ét of the Louwer DiQision Clerks of the Income Tax Depart-
ment as on 1.9.1983 belou the applicants 1 to 6;Ln the
seniarity list as on 1.9.1984, also the same drder of
seniority was folloued. But this senidrity position
was altered and the applicants.uere placed below respon-
dents 3 to-Q.in thé senigrity list as on 1.9.1985, Annexure=I.
As the respéndents 5-to‘9 joined the depértment oniy after
the appliﬁants had joined, the applicantsvﬁﬁi aggrieved
by the alteration in their seniority position and therefore
on 14.7.1987 they made representations to thé_Commissioner
of Income Tax, Cochin, reqﬁesting for a review and rsfixa-
tion of their seniority pesition. The Chief Commiséioner
of Income Tax, Bangalore, by his memo dated 8.8.1988 turned
douﬁ the claimx QF the applicants en the grouﬁd that the
applicénts joined the dapaftment fagch after the list of
Lower Division Clerks selected by the Stéf? Selection
Commission was recsived, and tﬁat as such their seniority

could be reckoned only after the dates of the’ ' joining
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of the candidates selected by the Staff Selection Commission.
In the meanwhile tha‘dispasitiontlist of Lover Bivision.
Clerks as on 1.9.1987 was also published follouing the
.same order of seniority as in Annexure—l. Their further
rapresentatioﬁ against the list as on 1.9.1987 was also
rejected by thenﬁhief Commissioner by order datéd 7.10.1988
and 23.3.1989. Thereafter the disposition list of Louer
Division Clerks aé on f.9.5988 was also published in the
same line as in Annexure-I. The applicants submitted
-.Purthar representation to thé second respondenﬁ, the Chief
Commissioher of Income Tax, Cacﬁin. The second respondent
byvﬂnnexﬁre—VII order dated 19.3.1990 re jected the repre-
| sentation submitted’by the seéond petitioner stating that
the basavuas referred to tﬁe Central Board of Direct Taxes
for clarificatianvand'that the Board in its letter datéd
1.3.1990 had clarified that the senidrity of radepioyed
persons are to be reSkgsed from the date of their joining
thé départmenté that ityﬁas stated that the sufﬁlus cells hands
could not claiﬁ sénimrity.over a bateh or any one of those
directly recruited‘through Staff Selection Commission as
théir éénibrity goes by rank in the merit list and their
Semiqrity isbfixeﬁ_on the basis of the date of selection
by Staff Selection Commission i . that the date of joining
is naf the criterion for detérmining the senicrity af
direct recruits, and that therefore, his claim Por seniority
base¢ on thg date of his joining cannot be accepted.
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Tha applicznts have in this “pplication impugned'ﬁnnexura—l
and Annexure-V1II orders on the ground that the assigning |
of seniority to the persons uho joined the department later
than the dates on which the :applicants joined abave the
applicants on the ground that the list containing their
names were received from the Staff Selection Commission
before the applicants joined &s against the well sestablished
principle that senipgity shoﬁld ba reckoned on the basis ’
va? length of continuous sarvice in the cadre, 8hat as the
applicants were toid'tﬁat they would be placed below the
existing Lower Div;sion Clerks in ﬁﬁe department, and that
they were posted against Direct Recruits guota, it is
illegal and violative of principies éf natural justice
to place Lduer Division Clerks who joined in the depart-
ment on later datefabove'them in the seniority list, and
that it is inequitable to push down the applicantsvuho

: ' , : - A} - . ~ uwhere
were rendered surplus in a Government department/they had
worked for a considerable time in the mattsr of seniority
further d@uh than those who joined the department after
they were absorbed in the department, and that for these
reasons.tha impugned orders at Annexureél and VII are
liable to be quashed, The applicants pray that the res-

pondents 4 and 2 may be dirscted to refix the'seniority

of the applicants in accordance with law.
2. The contentions raised in the reply statement can

be briefly stated as follows. The Staff Selection Commi-
ssion as per their letter No.6/5/82 dated 16.8.82 had:

nominated. 39 candidates as Louer Bivision Clerks.
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}This-included the respbﬁdents 4 to 9. As per instructions,

Character and Antecedents of the candidates had: to be
: took '
cefified before their appointment. IQLsome time for
verification of the character and antecedents of these
+ , \ |

PErsons. ;n the meanyhile Fhe Centpal Surplus Cell nomi-
naﬁéd the applicants 1 to 5 for absorption as Lower Divi-
sian €lerks in tha'Incoma Tgx Department by its lgtter
déted 14.3.1988. As the formalities such as verification
of character.and antecedents were not required in the
cése of-tha apﬁliéants, they could join tha Indome Tax
Department on 12.4,1983. But the respbndents i to 9,v
théughuerg adviséd by fhe Sta?? SQleétion Commission
eérlier could join only subsequ;ntly, because QF the

time téken for completion of the formalifies. _As-some
doubt uas:felt tobhou the seniority of the surpius ;ell
sponsored candidates had te be fixed, and the clarifica-
tion was not received in the pravisional seniority list
as on 1.9.,1983, tﬁe applicants were placed above thé
respendents 3 to 9:'.fi;axmmgmwsgmmxsamzea‘swxmm;
But the matter was taken up with the Central Bgard of
Qiréct Taxes for which a reply dated 1.3.1890 at Aﬁnéxure-
vvﬁ.j was received. The clarification contained in this

letter is as follous:

"The seniority of the redeployed persons is

to be reckoned from the date of their joining

the Department. These perscons cannot claim
seniority over a batchjaf or any one af the
directly recruitéd candidates sponsored by
'9.5.C. as their seniority goes by rank in the -
merit list, But, in the casa»éf direct recruits,

date of joining is no criterion for determination

-
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af their seniority. In their case, the
date aof selection by the Staff Selection
Com@ission, as indicated before, determiness
their seniority, and the inter-se-seniority
of direct recruits is determined according

to their rank in the merit list."
It was in the light of the above instructions that the
seniority poéition of ﬁhe applicants viz-a-viz respon-
- dents 3 to'Q were changed in the impugned seniority list.
As the applicants had to Foregg the‘benaéit of their past
service on being rendered.sufplqs and as‘they were acco-
mmodated against the Direct Recruits quota, they are

‘ : date of
entitled only to claim seniority after the[joining of
the Direct Recruits spcnsa:ed by the Staff Selection.

Commission longlbePore:‘thé apélicants joined the Income .
Tax Departm;nt. Though the Staff Selection Commission
hands joined only later as the seniarity‘of the persons
selected by the Staffiﬁeleétion~Commission dépands‘qn tha
" order of the seﬁiority in the m@rit'lisf. The seniority
of the compassionate appointee viz-a-viz the serwice
émployees who éfe appminted égainst the Direct Recruits
quota could be determined on tha basis of their date

Qf jaining in the department. Thersfore, the respondents
contend that the applicants are not entitled to claim

seniority over the respondents 3 to S.

3. We have heard the arguments of the learned counsel
on either side and have also perused carefully the documents

produced.
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4. From.the pleadings it is evident that the applicants
1.tu 5 joined the Income Tax Department at Cachin_on i2.4,83,
that the applicant_mo.a joined on 10.6.83. The respondants
4 and 5 joiheﬁ.on‘12.4.83, ﬁha Gih respondent joined an
10.5.83, the afh resgondént joined on 27.5.83, the 3rd
respondent joined on 11.8.83, the 7th respondent joingd

on 4.2.84 ane hgth‘respsndént joined on 25.4.84. 'it is
afso not in dispute that in two earlier aéntority lists,
i.e. as on 1.9.1983 and 1.9.1984 all the applicants uere
placed ébdve,tﬁevreapondents 3 to 9. It is also evident
that the seniority positionsreflected prior to the impugned
vsanicrity‘iiéﬁ uére provisional. This senicrity position
1hés been alteréd for the first tima in the Annexure-I
impugned seniority list. fo the representations made by
the applicaﬁts against this alteration in their seniority
‘ﬁcsition,.the épplicants Were Finaily told by the Annexure-
VII order dated 19.3.1998,'that the Central Board of Direct
Taxes had in letter datad’1.3.1990, at Annexure-R{3 ciari—
Pied that the'sanimrity of thé redeployed persons are reckon@d
from the date of their jgining in the departmznt, that
%hese persons cannot ciaim seniority over:she batch ar

any ane gof the directly recruited candidates sponsored

©

by the Staff Selection Commission, PEPRCT-$3.98:: <7 08739 508
g@@&ﬂx&ax&yxkaaxmxﬁ«xxmxkhxxmaxkkxk%ﬁk, and that the .
inter-se seniority of the Dirsct Rescruits are not to be

reckoned on the basis of their joining the department

but on the basis of their respective position in the

select list, The learnad counsel for the applicant

-
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argued that the applicants were tolﬁ in their lstter of
appointment,'Rnnexu;é-ll,.that their seniority would be
reakaned from the date of their joining in tﬁe Kerala
chafge of the Income. Tax Départment, and that they would
be placed below thaiekisting Lauef Diﬁisian»ﬁlarks in the
depértm@nt, and that thare?a:e, it is not open for the
resﬁond&nts to say that just bebause reépondents 4 to 9
were ‘'selected by the Sta?f Selectioﬁiﬂommission before
the appligants joined; the Income Tax depa:tmant at Cochin
the applicants would be placed belﬁu'the respondents 4 to
10 uﬁo actually'joined the department after the date of
jainiﬁg of the éppl@cants, since this offence the well F
establishad pr%nciplev}n service jurisprudence, thafvthe
seniority should bé reckoned on the basis of the entry
inta the'cadre or léngﬁh 5? continuous service. The learned
couns;l ré?erred £Q the decision of the Hon'ble Supreme
Cuﬁrt in Desoala Rama.Raa and anqther Us, State of Andhra
“Pradesh and Dtheré, AIR 1988~SC;857 wherein iﬁ uaé:cbserved
- as Follmué: |

"The law relating to inter se seniority in
a cadre is well settled. If there be a rule
indicating the manmer in which such seniority
has to be fixed, that is binding. In the ab-
sence of such a rule, length of sarvice is the

_basis for fixing inter se seniority.”
The learnsd counsel for ths respondents submitted that, as
theresgoﬁden@s 4 to 9 had besn seiected byvthe S5taff
Selégtion Commissien, lpng béPoré the sufplus cell nomi—

nated the applicants for absorption in the Income Tax

0..9/"
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: deemed

Department, it has to b= . 1} that the respondents 4 to 3

UBre also RREXBRZAXREXHKKTEIXENE existing Lower Division

Clerks in the dapértment and therefore, the applicants

cannot claim any sgniority gver tham; Strangvreliaqce

is placed,by the learned counsel fof'the respondents, an

Annexure-R3 latter issued Prom‘the Central Board af

Direct Taxes in which it ués statéd that‘thé redééloyed

peréonsicannbt claim seniofity over a batkh or any one

of the directly recruited candidates sponsored by the

Staff Selection Commission, as théir seniority goes by

rank in the mgfit;list. Aﬁnnexuré-RB is only a ietfer

and notba rule relating to Pixation of seniority. Thﬁugh

the'appl;cants ueré accommodated in the Direcﬁ Recruits

quota, it is clear mﬁ,m Annexure-R3 letter itself, that

fhe;r égmiority~is to be reckoned from the date o? their

Jjoining in- the dapartment.‘ The fact that the inter-se

seniority of the Direct Recruits selected by‘the Sta?é

Sel;ﬁtian Cémmission would not depend:: on the date ofi

their joining duty but on the'respective position in the

salectionylisf; does not mean that they could claim

seniority from the date o uhiéh'the Staff Seléétion

Commiséian Has seiected.them. By a mere salectidnlby

-the Staff Selegtiah Cammissiqn, the candida£e$ so éelected'

did not aCQUifB é'right ta‘post in»the department and it

cannét ba saiﬁ that they haﬁ;:become-existing Lowver Division

.C;érks in the Incoma)Tax Depértment'beﬁmre they joined:

department. To say that the redeployed Louer Division

| (2’1_/ | : .. 10/~
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Clerks would rank juniof to these who were directly recruited
through StéFF Selection Commission, thougﬁ they joined the
sgrvice long after the date on @hich the redeployed persons
joined the servibe is opposed to the ueli accepted‘principla
in sarvice_jurisprudence thét in the absence of any rule
tq the éontrary, tﬁe rule of continuous a?ficiatioh or
lenéth éf sef?ice or the date of entry should be the cri-
terion For éixing the seniority. In A Janardhan VUs. Union

of India-AIR 1983 SC 769, it has been observed as follous;

"It is an egually well recognised -canon of
service jurisprudence that in the absence

of any other valid rule for determ%%ing inter-
) N . . to, the .
-se seniority of members belonging/same services

the rule of continuous officiation or the length

of service or the date of enteriig in service

‘and continuous unintéru§§§Z££§reafter would be

valid and would satisfy the &ébsofﬂrticlé 16."
Mo rule éf seniority prescribing that the pérsons redeﬁloyeﬁ
from tsa.surplﬁs.call should bz ranked below the direct
recruits'is_ﬁbraught‘ta aur‘notice. The instruction con-
‘ %ained in Annéxure—RB letter also does not clearly laiﬁ;doun
that the redeployed perséns.should bé ranked beldu ﬁhe
dir&gf recruits selected by the Sta??.S@lection Commission
just beéaﬁse tﬁe Eommissign-has made a seiectionvbefare the
redeployed persons join the depértment; Though‘thé perscns
selected by the Staff Selectian Commission joined the
department on a later date,;The me thod of ﬁushing down
the persons redeployed on account of being rendered surplus

to a position lower than ths persons selected by the Staff

Selection Commission but joined the department only later

%/ . — - 00'1-'1/-
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to our mind appears to be highly unscientific and against
‘the well established‘principles of seniority that in the
absence of any specific rule, seniority should abide by
the date.DF entry into the caare and uninté@upted conti-
nuous officiation, The placement of the jrd respondent
who jbihed the department as a.compassionaté appointee
long after the dates on uwhich the applicants joined thé'
se;vice isralso illeqgal and unjustified. In the provi-
sional seniority list as on 1.9.1983 the applicant No.6 |
who joiﬁed the Income Tax dgpartment on 10.6.%983 is seen
piéced aone some of the respondeﬁts Qha joined on dates
earlier than that. This also is unscientific as it is'an
admitted case»tha;'thé redeployed‘persons would forego
their_sarvicé in the farmer départment fo%thé purpose of
séniﬁrity, and that;their seniotity uoﬁld be reckoned oniy

from the date of their joining the department concerned.

'S. In vieuw of wvhat is stated in ﬂnn.Porégding paragraph

ué find that{the Fixatien af‘inter~s Eenlorlty betueen the
vapplicants and reépondents 3 to 9 in Annexure-I and in the
subsequent diépoSiticn lists is not carrect.’ The order d;ted“‘
}9.3.90,'Anﬁgxure-UII, hoiding that the‘applibants are not
"antitled to élaim seﬁiority aver the persons selegted by

the Staff Selebtion Commission also has been found to be -..2 .0
incorrect.-.fherefore we quash the impugnéd arders.Annexure—l

I and VII and dlruct the respondents 1 and 2 to refix the

Rupipandeh

senlorlty of the applicants VlZ—a—VlZ 3 to 9 placing the
% at ‘appropriate places k-
applicant 1 to 5 who JOlﬂBd the department on 12.4.1983/
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above respondents 3 to 9 and the 6th applicant whose

date of entry is 10.6.1983 at an appropriate place

below the respondent No.8, uhosé date éf enﬁry-is 27.5.1983.
Action in the above lines should be completed within
a‘period of 2 manthé from the date af communicaﬁion

of this order. There is no order as to costs.

% <l

. - g.uy"’fl.
(A.V.HAR DASAN) (S.P.MUKERII)

JUBICIAL MEMBER ’ - VICE CHAIRMAN

8.4.1991



