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IN THE CENTRAL ADMINISTRATIVE TRiBUNAL 
ER NA KU LAM 

O.A. No. 	398/90 

DATE OF DECISION ___________ 
28.2.1991 

 

M.V.Georgè and 17 others 	Applicant (s) 

Mr. K.R. B. Kaimal 	 Advocate for the Applicant (s) 

Versus 
The Govt. of India, Ministry Respondent (s) 
of Personne!,P-G and Pensions, 
(Deptt. of Personnel and Training) 
represented by its Secretary,New Delhi & 3 others 

Mr.C. Kochunni NMr.ACGS. __Advocate for the Respondent (s) 

.CORAM: 

The Hon'ble Mr.P MUKERJI,VICE CHAT RMAN 

The HonbIe Mr. A.V HARIDAAN,JUDICIAIJ MEMBER 

'iVhether Reporters of local papers may be allowed to see the Judgement? 
To be referred to the Reporter or not? 
Whether their Lordships wish to see the fair copy of the Judgement? fr 1  
To be circulated to all Benches of the Tribunal? -1 

JUDGEMENT 

(Hon'ble Shri S e p Mukerji,Vice Chairman) 

In this application dated 16.5.90 filed under Section 19 

of the Administrative Tribunals Act, the first 17 applicants who 

are ex-servicemen reemployed in the Office of the Accountant General, 

Thiruanthapuram as Accountant, Group D employees, Section Officer 

and Clerk/Typist and the 18th applicant viz. All India Employed, 

Ex-Services Welfare Association, hive prayed that the impugned 

order dated 11th September 1987 at Anrexure A-1 providing for 

ref ixation of reemployment pay by taking into account the 

revised pension and the orders dated 31.7.1989 and 21.8.1989 

directing the first and 17th applicant to give information for 

the purposes of ref ixation of their pay in pursuance of tie 

order at Annexure Al should be set aside ard respondents 

3 and 4 directed not to recver any amount from the pay of 

the apclicants 1 tol7 on the ground of revision of pension 
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with effect from 1.1.36. The material facts of the case 

are as follows. 

2.. 	Having retired from the Armed Forces the applicants 1 

to 17 were reemployed in the Office of the Accountant General, 

Ker.ala in 'various capacities. Their pay on reemployment 

was 'fixed in accordance with the O.M of 25.11.1958(Arnexure-

.A5) and they were allowed increments on the basis of their 

equivalent military service and their initial pay was 

fixédat a stage higher than the minimum of the pay scale 

of the post to which they were reernployed. The ignorable 

part of their military pension which was Rs.50/- and later 

increased toRs.125/- in 1978 was ignored for the purpose 

of fixation of the reemployment pay. By another order in 

1983 their entire military pension was to be ignored. Had 

the,: pension or a part of it not ignored their initial pay 

would have been reduced to ensure that the reemployment 

pay plus the military pension did not exceed the military 

pay which they were getting at the time of retirement. 

With e'fect from 1.1.36 when their reemplorrnent pay scale 

was revised on the recommendation of the Fourth Pay 

Commission and later pension was also revised and 

minimum military pension of Rs.375/- was fixed with 

effect from 1.1.86 by a subsequent order, the impugned 

order dated 11.9.1987 was passed at Annexure Al. According 

to this order to avoid giving the so-called unintended double 

benefits of revised pay and exemption of revised pension, it 

was laid down that on revision of pay scale with effect from 

1.1.86, the reemployment pay of ex-servicemen should be 

ref ixed by taking into account the revised pension. The 

respondents interpreted this order to mean that even 

where the entire amount of military pension was being 

ignored before 1.1.86, on revision of the military 

pension, the increase in pension has to e adjusted against 

the reemployment revised pay. 	Steps were initiated 



9 	
.3. 

to ref ix the reemployment pay with effect from 1.1.86 

and reco'er alleged excess payments by the issue of the 

impugned memos like Annexure A2. The applicants' case 

is that when the military pension is to be ignored for 

fixation of reemployment pay, the revised version of the 

military pension will also have to be ignored. The 

respondents have conceded that by the various orders 

culminating in the order dated 8.2.83, the military 

pension of the applicants was to be ignored in its 

entirety as they retired below Commissioned Officer's 

rank. On revision of the pay scales from 1.1.86 and 

increase in military pension, the applicants could not be 

given both the benefits simultaneously as irdicated in the 

order dated 11.9.87 at Annexure Al. Thus the action taken 

in. pursuance of Annexure Al order is neither illegal, 

discriminatory nor violative of Articles 14 and 16 of the 

Constitution. They have also indicated that in accord-

ance with the order of the Madras Bench of the Tribunal dt. 

31.10.89 in OA 369/88, the impugned order dated 11 September 

1987 is legal and valid. 

3. 	We have heard the arguments of the learned counsel, 

for both the parties and gone through the documents 

carefully. The only question involved in this case is 

whether the ex-servicemen who had been discharged from  

tIArmed Forces before 55 years of age and accordingly 

part or whole of whose military pension was to be ignored 

for the purposes of fixation of civilian pay on reemployrrent 

would oDntinue to enjoy this facility of ignoring part or 

whole of their military pension even after the pay of the 

reemployment post as also their military pension were 

revised with effect from 1.1.86. Normally incordance 

with Article 526 of the Civil Service Regulations ard 

the Government of India's instructions notably the Ministry 

06. 
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of Finance's O.M of 25.11.1958 reernployed pensioners will 

get their initial pay on reemployment fixed at the minimum 

stage of the scale of pay prescribed for the post in which 

he is reemployed. In cases where it is felt that the 

fixation of initial pay at the minimim of the prescribed pay 

scale will cause undue hardship(i.e. where pay plus pension 

is less than the pre-retirement pay), the pay may be fixed 

at a higher stage by allowing one incremert for each year 

of service which the officer had rendered before retiremert 

is a post not lower than that in which he is reernployed. 

Indition to the pay as fixed the reemployed pensioner 

is permitted to draw separately any pension sanctioned 

to him provided that the total amount of initial pay 

as fixed abnwe plus the gross amount of pension or 

pension equivalent of other forms of retirement gratuity 

does not exceed the last pay drawn by him before retirement. 

In case this limit is exceeded the reemployment pay is  

reduced by the amount of the excess. Simply stated it 

only means that the reemployment pay is adjusted so that 

the adjusted pay plus pension and pension equivalent of 

gratuity does not exceed the last pay drawn before 

retiremet. As stated earlier in case of ex-servicemen  

who retired before attaining the age of 55 years part 

or full of their military pension is ignored for fixing 

their reemployment pay, i.e, the ignorable part of the 

pension is not added to the reemployment pay to compare 

the total with the last pay drawn before retirement. 

The ignorable part of the pension was at one time Rs.50/-

which was increased to Rs.125/- by the Ministry cE Finances 

O,M of 19th July 1978. By a furtherO.M of the Ministry 

of Defence dated 8th February 1983 for the aforesaid 

category of reemployed ex-servicemen who retired below 
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Commissioned Officer's rank the entire pension has 

to be ignored for the purposes of their pay fixation on 

reemployment. Thus, in their cases, there would be no 

adjustment by deduction of their initial pay by any amount 

of the military pension because their entire military pension 

was to be ignored as if it did not exist. As is well known, 

on the recommendation of the Fourth Pay Commission, the pay 

scales of the Central Govt. servants were revised from 1.1.86 

and the pension was also revised with effectfrom the same date. 

Initially the pay scales of the reemployed pensioners were 

not revised, but by the Deoartment of Personnel and Training's 

O.M of 9th December, 1986 the revised pay a1es were made 

applicable to reemployed pensioners also, but it was laid 

down that the duction of the reemployment pay by adjustment 

of pension will continue as before under the pre-revised 

retirement benef its. When, however, the pension was also 

revised with effect from 1.1.86, in order to avoid the 

double benefit of revised pay scales and revised pension, 

by the Department of Personnel and Training's further 

impugned O.M dated 11th Set ember 1987 (Annexure Al), it was 

laid down that "pay of pensioners who were in re-employment 

on 1.1.1986 and whose pay was fixed in accordance with the 

provisions of this department O.M dated 9.12.1986 may be 

ref ixed with effect from 1.1.1986 by taking into account 

the revised pension". Forre-employed ex-servicemen it was 

laid down that "likewise increase in the pension of ex-

servicemen under separate orders of Ministry of Defence 

may also be adjusted by ref ixation of their pay in terms 

of provisions of this department O.M dated 9.12.1986". 

The respondents in this case have interpreted the O.M 

of 11th September, 1987 to deduce that even wiere the 

entire military pension used to be ignored for pay fixation 
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in accordance with O.M of February 1983, with the revision 

of pension by which a minimum military pension of Rs.375/-

was fixed with effect from 1.1.86, the increase in pension 

has to be reckoned to reduce the reemployment py which 

also was revised with effect from 1.1.86. This very 

question came.up before us in,O.2k.K 507/88 and it was 

decided by us that where there is exemption of total 

military pension before 1.1.86, the entire amount of 

revised military pension should be ignored for the 

purposes of pay fixation with effect from 1.1.86 and the 

deduction made from the salary was to be refunded. For 

the additional reasons discussed below, our finding in 

the aforesaid case continues to be valid in this case 

also. 

4. 	Let us start with the Department of Personnel and 

Training's O,M No.3/7/86-Estt. (Pay II) dated 9th December 

1986(Annexure A4) by which the reemployed pensioners also 

were given the benefit of revised pay scales with effect 

from 1st January 1986. Para 2 of this O.M  is extracted 

be low: - 

"2.(f) The initial pay of a re-employed Government 
servant who elects or is deemed to have elected 
to be governed by the revised pay scale from t he 
1st day cf - January, 1986 shall be fixed in the 
following manner, namely:- 

According to the provisions of 
C.S(R.P.) Rules 	if he is 

a Government servant who retired without 
receiving a pension gratuity or any other 
retirement benefit; and 

 

but which we 	oredble fixing payn 
re-empgymeflt. 

2.(ii) The initial pay of a re-employed Government 
servant who retired with a. pension or ayother 
retirement benjt and who sepys fixedpe- 
emplyment with reference to these benefits or 
noripart thereof, and who clects or is 

deemed to have elected to be governed oy the revised 
scales from the 1st day of January, 1986 shall be 
fixed in accordance with the provisions contained 
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in Rule 7 of the Central Civil Services(Revjsed 
Pay)Rules, 1986. 

In addition to the pay so fixed, the re-employed 
government servant would continue to -draw  e 
retireent bere fits ashe wasrmitted to draw in 
the pre-revised scales. However, any amt_h 
was beina deducted from his oav in the ore-revised 
scale in accordance with the provlsions of Note 1 
below para i(cT of Ministry of Finance Office 
Memorandum No.F8(34)Estt. 111/57, dated tIe 25th 
November, 1958 shall continue to be deducted from 
the pay and the balance will beallowed 	actu  

After pay in the revised scale is fixed in the 
manner indicated above, increments will be allowed 
in the manner laid down in Rule 8 of CCS(R.P)Rul.es, 
1986." (emphasis added) 

From the above it is clear that vide para 2(1) above for 

those reemployed pensioners who did not get any retirement 

benefit or whose pension was totally ignored for purposes 

of pay fixation on reemployment, their re-employment pay 

on revision will be fixed like any other Central Government 

servant without any deduction because of pension. In respect 

of the re-employed pensioners whose full or part of pension 

was to be taken into account for pay fixation on re-employ-

ment vide para 2(1) above, their re-employment pay in the 

revised scales would continue to be subjected to adjustment 

by deduction on the basis of the non-ignorable part of tI -E 

unrevised pension. It may be remembered that the aforesaid 

O.M of 9th December, 1986 was issued when it was decided 

to give revised pay scales to the re-employed pensioners, 

but when their pension had not been revised. Subsequently 

when the pension was revised with effect from 1.1.86, the 

impugned order dated 11th September 1987(Annexure Al) was 

issued.1 For the facility of reference, the order is quoted 

in full as-follows:- 

'Subject: Applicability of C.C.S(RP)Rules, 1986 
and C.C.S(RP) Amendment Rule 1987 to 
persons re-employed in Government Service 
after retirement, whose pay is debitable 
to Civil Estimates. 

The undersigned is directed to invite attention 
to this Lepartment O.M of even No. dated the 9th 
December, 1986 whereby persons re_employed in Civil 
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posts under the Government after retirement and who 
were In the reemployment as on 1.1.1986 were 
allowed to draw pay in the revised scales under CCS 
(RP) Rules, 1986. A point has arisen as to whether 
consequent on the revision of pension of the employees 
with effect from 1.1.1986, the revised pension shou 
be taken into reckoning for the purpose of fixation 
of ay of such re-employed persons in the revised 
scale. 

The matter has been considered. It has been 
held that if the revised pension is not taken in1 
consideration, certain unintended benefits are 
likely to accrue to re-employed pensioners as they 
will draw the revised amount of pension which 
would invariably be higher than the earlier amourt 
of pension, in addition to pay already fixed 
on the basis of the pension granted to them earlier. 
The Pesident is accordingly pleased to decide 
that pay of pensioners 	qwr 	 on 
1.1.1986 and 	 was fixedthac rdance 

kewise 
Inc re a sethe _pe.nsion  9 	se 
bea&jud by ref ixation of t heiE_joay  

rovi siqs_of this deoartmient O.M. dated 212 19  . 
Over payments already made may be recovered/adjusted, 
as is deemed necessary. All re_ernployed.pensioners 
would, therefore, be required to intimate to the 
Heads of Officers in which they are working, the 
amount of revised pension sanctioned to them with 
effect from 1.1.1986 for the purpose of ref ixation 
of their pay after taking into account their 
revised pension, 

In so far as the application of these orders 
to the persons serving in the Indian Accounts and 
Audit Department is concerned, these orders are 
issued in consultation with the Comptroller and 
Auditor General.(emphasis added) 

Since the order of 11th September 1987 directs adjustment 

of the pension of ex-servicemen by ref ixation of their 

reemployment pay in terms of the O,M of 9th December 1986, 

the respondents cannot reintroduce through the back door, 

the ignorable part of the pension which continued 	be 

ignored by the O.N. of 9th December 1986. The question 

of deduction of pension from the reemployment revised pay 

arises only in respect of those re-employed ex-servicemen 

who fall within sub-ara 2(u) of the O.M of 9th December, 

1986. Since the applicants before us had their entire 

amOunt cf pension ignored by virtue of the 1983 order, 

which has not been superseded by the impugned drder 
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of 11th September, 1987, they fall within the application 

I 	 of sub-para 2(i) of the O.M of 9th December 1986 wherein 

there is no mention of adjustment of pension by deduction 

from pay as has been mentioned in sub-para 2(u) thereof. 

The above conclusion is supported by the Ministry of Finances 

letter No.A-33015/72/88_Ad.IX dated 5th April 1989(Annexure_2. 

in O,A 42/90 which had been heard earlier by us)as quoted 

be low:- 

' 1Sub: Refixation of pay of re-employed military  
pensioners as per CCS(RP)Rules, 1986-regarding. 

I am directed to refer to your letter F.No. 
250/1/stt./lep/89_ dated 6.1.1989 on the above 
subject and to say that matter has been examined 
inconsuitation with departments of Personnel & 
Training and P&FW who have held the views that as 
far as the application of O.M No. 3/9/87/tt. (P-il) 
is concerned, increase in pension w.e.f 1.1.96 has 

scale_excgthose 	 a 
all reckonable facto 
O.MNc.2(1)/93-D(cjv.1)dated8.2.1983_of the 
Mth St of Defence. Any over payments already 
made also required to be recovered. 

2. 	Regarding fresh opportunity to exercise 
option under Clause (b) of sub-rule (i) of Rule 
19 of CCS(Pension) Rules 1972, the Department cE 
Pension & Pensioners Welfare had stated that 
option once exercised is final and cannot be 
changed. The petitioner may be informed 
accordingly.(emphasis added) 

From the above clarificatory order it is crystal clear 

that where pension is to be ignored there is not to be any 

adjustment of re-employment pay in the revised scale. By 

the same logic where the part and not the whole of militar 

pension is to he ignored for pay fixation, the sane is to be 

ignored in the revised pension for purposes of pay fixation 

in the revised pay scale. 

5. 	Even otherwise the contention of the respondents 

that one should not get the double benefit of revised 

pension and revised pay simultaneously is not valid, when 

military pension as such has to be ignored in part or full 

as the case may be. That the ignorable part of pension 
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is irrelevant and non est for the purposes of pension rel±ef 

or advance increment for re-employed pensioners, has been 

so held by two Larger Benches of this Tribunal in their 

judgment dated 20.7.1989 in TAK 732/87 etc. for pension 

relief and in judgment dated 13.3.90 in 0.A 3/89 etc. for 

advance increments. Fortified iñratio by these two 

judments .of the Larger Benches and in letter by the 

Ministry of Finance's O.M of 5th april 1989, we have no 

hesitation in reiterating otr earlier finding that re-employed 

military pensioners whose full or part of the pension was to 

be ignored before 1.1.96 will continue to have the whole 

or part of their revised military pension ignored for the 

purposes of ref ixation of their re-employrnert pay in the 

revised scales afterl.1,1986. We, however, find nothing 

wrong in the .0 G M of 11th September, 1987 which seems to 
41 

- 	have been misinterpreted and wrongly applied in the case 

before us. 

6. 	In view of the facts and circumstances we allow this 

application to the extent of setting aside the impugned cc ders 

at Annexures A2 and A3 and similar orders passed in respect 

of the, other applicants in this case and all action taken 

thereunder to ref ix their pay with effect from 1.1.86 and 

direct the respondents to ref ix the pay of the applicants 

in the revised pay scale with effect from 1.1.86 by ignoring 

the total amount of military pension drawn by them even after 

the revision. The amount, if any, recovered due to wrong 

ref ixation of their pay in consideration of revised pension 

should be refunded to the applicants within a period of three 

months from the date of communication of this order.There will 

be 	order as o costs. 

(S.Pr l  

Judicial Member 	 Vice Chairman 

fl.j.j 


