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(Hon bBle Shri S.P Mukerji Vice Chairman)

In thn.s application dated 16.5.90 f£iled under Section 19
of the Admlnistratlve Trlbunals Act, the first 17 applicants who
are ex-servicemen reemployed in the Office of the Accountant uenex;al,
Thiruvanthapuram as Acceuntant, Group D employees, ‘Sectio_n Officer
and Clefk/ﬂypist and tﬁhe 18th applicant viz. All India Employed.
Ex-Semices‘ Welfare Associati on, hdve prayed that the impugned
order dated 11th September 1987 at Anre xure A-1 providing for
refixation of reemployment pay by\taking into account the
revised rension and the orders dated 31.7.1989 and 21.8.1989
‘dlrectlng the first andm]\.c’ith applicant to g*ve information for
the purposes of refixatlon of their pay in pursuance of the
order at Annexure Al should be set aside amd respondents

3 end 4 directed not to recover any amount from the pay <&

the apulicants 1 to17 on the ground of revision of pension
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with effect from 1.1.86. The material facts of the case
are as follows.
24 ° Having retired from the Armed Forcés the applicants 1
to 17 were reemployed in the Office of the Accountant General,
Kerala in'§arious capacities. Their pay on reemployment
was fixed invéccordance with the O.M of 25.11.1958(Annexure~
.AS).and they were allowed increments on the basis of their
equivalent military service and their initial pay was
fixédkat a staée higher than the minimum of the pav scale
ofﬁthe post'to which they were reemployed. The ignorable
part of their military pension which'was Rs.50/~ and later
increased tq'%.lzs/k in 1978 was ignored for the purpose
of fixation of the reemployment pay. By another order in
1983 their entire military pension was to be ignored. Had
the;pension or a part of it not ignored their initial pay
would have been reduced to ensure that the reemployment
pay plus the military pension did not exceed the military .
pay?which the? were gettihg at the time of retirement.
With e ifect from i.l.Sé when their reemployment pay scale‘
was revised on the recommendation of the Fourth Pay
Commission and later pension was also revised and
minimum military pension of Rs.375/- was fixed with
efféct from 1.1.86 by é subsequent order, the impugned
ordér dated 11.9.1987 was passed at Annexure Al. According
to this order to avoid giving the so-called unintended double
benéfits of reviséd pay and exemption of revised pension, it
was)laid down that on revision of pay scale with effect from
1m1;86, the reemployment pay of ex-servicemen should be
refixed by taking into account the revised pension. The
'resﬁondents interpreted this order to mean that even
where‘the entire amount of military pension was being
ignéred before 1.1.86, on révision of the military
pension, the increase in pension has to be adjusted against

the reemployment revised pay. -Steps were initiated
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to refix the reemployment pay with effect from 1.1.86
"and recover alleged excess payment s by the issue of the
impugned memos like Annexure A2, The applicants' case
is that when the mi1itary pension is to be ignored for
fixation of reemployment pay, the revised version of thé»
‘military pension will also have to be ignored, The
respondents have conceded that by thé various orders
culminating in the ordér dated 8.2.83, the military
pension of the applicants was to be ignored in its
entiréty as they retired below Commissioned Officer's
rank. Oh revision of the pay scales from}1.1.86 and
increase in military pension, the appolicants could not be
given ‘both thé benefits simultaneously as indicated in the
- order dated 11.9.87 at Annexure Al. Thus the action taken
in.pursdance of Annexure Al order is neither illegal,
discriminatory nor violative of Articles 14 and 16 of the
Constitution. They have also indicated that in accord-
ance Qith the order of the Madras Bench of the Tribunal dt.

31.10.89 in O.A 369/88, the impugned order dated 11 September

1987 is legal and valid.

3. We have heard the argument s of the learned cpunsel
 for both the parties and gone through the documents
carefully. The only question involved in this case is
whether the ex—servicemen who had been discharged from
the - Armed Forces before 55 years of age and accordingly
part or whole of whose military ﬁension was to be ignored
for the purposes of fixation of civilian pay on reémploynent
would continue to enjoy this facility of ignoring part or
whole of their military pension even after the pay of the
reemployment post as also their military pension were
revised with effect from 1.1.86. Normally in a&cordance

with Article 526 of the Civil Service Regulations amd

the Government of India's instructions notably the Ministry
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of Finance's 0.M of 25.11.1958 reemployed pensioners will
get their initial pay on reemployment fixed at the minimum
stage of the scale of pay prescribed for the post in which
he is Leembloyed. In cases where it is felt that the
fixation of initial pay at the minimum of the prescribed pay
scale will cause undue hardship(i.e. where pay plus pension

i
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less than the pre-retirement pay), the pay may be fixed
at a higher stage‘by allowing one incrément for each year
of service which the officer had rendered before retirement -
is a post not lower than that in which he is reemployed.
Inaﬁéition to the pay as fixed the reemployed pensioner

is permitted tovdraw separately any pensiocon sanctioned

to him provided that the total amount of initial pay

as fixéd ab&ve plus the gross amount of pension or-

pension equivalent of other forms of retirement gratuity
doeé not exceed the last pay drawn by him before retirement.
In case this limit is exceeded the reemployment pay is
reduced by the amount of the excess. Simply stated it

only means that the reemployment pay is adjusted s that
the adjusted pay plus pension and pension e quivalent of
gratuity does not exceed the last pay drawn before
‘retirement. As stated earlier in case of ex-servicemen

who retired before attaining the age of 55 years ?art

or full of their military pensionb;s ignored for fixing
their reemployment pay, i.e, the ignorable part of the
pension is not added to the reemployment pay to compare

the total with the last pay dra&n before retirement.

Tﬁe ignorable part of the pension was at one ﬁime RS e 50/~
which was increased to Rs.125/~ by the Ministry « Finance's
O.M of 19th July 1978. By a further O.M of the Ministry

of Defence dated 8th February 1983 for the aforesaid

category of reemployed ex-servicemen who retired below
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Cémmissiéned Officer's rank the entire pension has
to be ignored for the purposes of their pay fixation on
reémployment. Thus, in their cases, there would be no
adjustment by deducticon of their initial pay by'anytamount
of the military pension because their entire military pension
was to be ignored as if it did not exist. As is well known,
on the recommehdation of the Fourth Pay Commission, the pay
scales of the Central Govt. servants were revised from 1.1.86
“and the pension was also revised with effectfromthe same date.
Initially the pay écales of the reemployed'pensiohers were
ﬁot reVised, but by the Department of Personnel and Training's
O.M of 9th December; 1986 the revised pay scales were made
applicéble to,reemployed pensioners aiso. but it was laid
down that the mduction of the reemployment pay by'adjustment
of pension will continue as before under the pre-revised
retirement'benefits. When, however, the pension was also
revised with effect‘from 1.1.86, in order to avoid the
double benefit of revised pay scales and revised pension,
by the Department of Personnel and Training's further
impugned O.M dated 11th Sep: ember 19387 (Annexure Al), it was
laid down thaf "say of pensioners who were in re-employment
on 1.1.1986 and whbse pay was fixed in accordance with t he
provisions of this department O,M dated 9.12.1986 may be
refixed witileffeCt from 1.1.1986 by taking into account
the revised pension". Por re-employed ex-servicemen it was
laid down that "likewise increase in the pension of ex-
servicemen under separate orders of Ministry of Defence
may also be adjusted by refixation of their pay in terms
of p?ovisions of this department C.M dated 9.12.1986",
The respondents in thig case have interpreted the O,M
of 11th September, 1987 to deduce that even wle re the

entire military pension used to be ignored for pay fixation
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in accordance with O.M of February 1983, with the revision
of pension by which a minimum militarf pension of Rs.375/=-
was fixed with effeét from 1.1, 86, the increase-kn pension
has to be reckoned to reduce the reemployment péy whiéh
also was revised with effect from 1.1.86. This VerY'
question came up before us in O.R.K 507/88 and it was
decided by us that where there is exemption of total
military pension before 1.1.86, the entire amount of
'revised military pension should be ignored for the
purposes of pay fixation with effect from 1.1.86 and the
deducti§n made from the salary was to be refunded. For
_ the additional reasons discussed below, our finding in
the aforgsaid case continues to be valid in this case

also.

4. Let us start with the Department of Personnel and
Training's 0.M No.3/7/86-Estt.(Pay I1I) dated 9th December
1986 (Annexure A4) by which the reemployed pensioners also
were given the benefit of revised pay scales with effect
from 1st January 1986. Para 2 of this O.M is extracted
below: -

"2.(i) The initial pay of a re-employed Government

servant who elects or is deemed to have elected

to be governed by the revised pay scale fromthe

ist day of- January, 1986 shall be fixed in the

following manner, namelys-

According to the provisions of Rule 7 of the
c.C.S(R.P.) Rules ,1986, if he is

1) a Government servant who retired without
receiving a pension gratuity or any other
retirement benefit; and

2) a retired government servant who received
- pengion or any other retirement benefits
but which were ignored while fixing pay on

re-employment. .

2.(ii) The initial pay of a re-employed Government
servant who retired with a pension or any other
retirement benefit and whose pay was fixed on re-
employment with reference to these benefits or
ignoring a vart thereof, and who elects or is
deemed to have elected to be governed oy the revised
scales from the 1st day of January, 1986 shall be
fixed in accordance with the provisions contained




in Rule 7 of the Central C1v11 Services(Revised
~ Pay)Rules, 1986.

In addition to the pay so fixed, the re-employed
government servant would continue to draw_the
retirement benefits as _he was permitted to draw in
the pre-revised scales. However, any amount which

" was being deducted from his pay in the pre-revised
scale in accordance with the provisions of Note 1
below para 1(c) of Ministry of Finance Office
Memorandum No.FS8(34)Estt.111/57, dated the 25th
November, 1958 shall continue to be deducted from
the pay and the balance will be allowed as actual

pay. °

Afﬁer pay in the revised scale is fixed in the
manner indicated above, increments will be allowed
in the manner laid down in Rule 8 of CCS(R.P)Rules,
1986." (emphasis added)
. From the above it is clear that vide pafa 2(i) above for
those reemployed pensioners who did not get any retirement
benefit or whose pension was totally ignéred for purposes
of pay fixation'on reemployment, their re-employment pay
on revisionwill be fixed like any other Central Government
servant without any deduction because of pension. In respect
of the re-~employed pensioners wﬁbse full or part of pension
was to be takén into account for pay fixation on re-employ-
ment vide para 2(ii) above, their re-employment pay in the
revised scales would continue to be subjected to adjustment
by deduction on the baéis of the non-ignorable part of the
unré&ised pension. It'may be remembered that the aforesaid
O.M of 9th December, 1986 was issued when it was decided
to give revised pay scales to the re-employed pensioners,
but when their pension had not been revised, Subsequently
when the pension was revised with effect from 1.1.86, the
impugned order dated 11th September 1987 (Annexure Al) was
issued.: For the facility of reference, the order is quoted
in full as-followsst-
"Subjects Applicability of C.C.S(RP)Rules, 1986
and C.C.S(RP) Amendment Rule 1987 to
persons re-employed in Government Service
after retirement, whose pay is debitable
to Civil Estimates.
The undersigﬁed is direéted to invite attention

tothis Cepartment O.M of even No. dated the 9th
December, 1986 whereby persons re-employed in Civil
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posts under the Government after retirement and who
were in the reemployment as on 1.1.1986 were

allowed to draw pay in the revised scales under CCS
(RP) Rules, 1986. A point has arisen as to whether
consequent on the revision of pension of the employees
with effect from 1.1.1986, the revised pension shoull
be taken into reckoning for the purpose of fixation
of pay of such re-employed persons in the revised
scale.

2. The matter has been considered. It has been
held that if the revised pension is not taken inbt
consideration, certain unintended benefits are
likely to accrue to re-employed pensioners as they
will draw the revised amount of pension which

would invariably be higher than the earlier amount
of pension, in addition to pay already fixed

on the basis of the pension granted to them earlier.
The President is accordingly pleased to decide

that pay of pensioners, who _were inr e-employment on
1.1,1986 and whose pay was fixed in accordance

with the provisions of this department O.M. dated
9,12,1986 may be refixed with effect from 1.1.1986.
by taking into account the revised pension. Likewise
increase in the pension of ex-servicemen under
separate orders of Ministrv of Defence may_also

be adjusted by refixation of their pay in terms of
provisions of this department O.M. dated 9.12.1986.
Over payments already made may be recovered/adjusted,
"as is deemed necessary. All re-employed.pensioners
would, therefore, be required to intimate to the
Heads of Officers in which they are working, the
amount of revised pension sanctioned to them with
effect from 1.1.,1286 for the purpose of refixation
of their pay after taking into account their

revised pension.

3. In so far as the applicatién of these orders
to the persons serving in the Indian Accounts and
Audit Department is concerned, these orders are
issued in consultation with the Comptroller and
Auditor General.®(emphasis added)

Since the order of 11th September 1987 directs adjustment
of the pension of ex-servicemen by refixation of their
reemployment pay in terms of the O.M of 9th December 1986,
the respondents cannot reintroduce'through the back door,
the ignorable part of the pension which continued to be
ignored by the 0.M. of 9th December 1986. The question

of deduction of pension from the reemployment revised pay
arises only in respect of those re-employed ex-servicemen
who fall within sub-nara 2(ii) of t he 0.M of 9th December,
- 1986, Since the applicants before us had their entire

amount of pension ignored by virtue of the 1983 order,

which has not been superseded by ;he impugned ¢rder
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of 11th~September, 1987, they fall within the application

of sub-para 2(i) of the O.M of 9th December 1986 wherein o
there is no mention of adjustment of pension by deduction |
from pay as has been mentioned in sub-para 2(ii) there6f,

The above conclusion is supported by the Ministry of Finance's

letter No.A~38015/72/88-Ad.IX dated Sth.April 1989 (Annexure-2.

in 0.A 42/90 which had been heard earlier by us)as quoted
belows~-

"Subs Re-fixation of pay of re-employed military
pensioners as per CCS(RP)Rules, 1986.regarding.

I am directed to refer to your letter F.No.
250/1 /Estt. /Rep/89- dated 6.1.1989 on the above
subject and to say that matter has been examined
in consultation with departments of Personnel &
Training and P&FW who have held the views that as
far as the application of 0.M No.,3/9/87/Estt.(P-II)
is concerned, increase in pension w.e.f 1.1.86 has
to be adjusted from the pay fixed in the revised
scale excepting those where pension_is not at
all reckonable factor e.g. those governed under
Q.M No,2(1)/83-D(civ.1l) dated 8.2.1983 of the .
Ministry of Defence. Any over payments already
made also required to be recovered.

2. Regarding fresh opportunity to exercise
option under Clause (b) of sub-rule (i) of Rule
19 of CCs(Pension) Rules 1972, the Department
Pension & Pensioners Welfare had stated that
option once exercised is final and cannot be
changed. The petitioner may be informed
accordingly.™(emphasis added)

From the above clarificatory order it is crvstal clear

that where pension is to e ignored there is not to be any
adjustment of re-employment pay in the revised Scale. By
the same logic where the part and not the whole of military
pension is to be ignored for.pay fixation, the same 1is to be
ignored in the revised pension for purposes of pay fixation

in the revised pay scale.

S, Even otherwisé the contention of the respondents
that one should not get the double benefit of revised
pénsion and revised pay simultaneously is not valid, when
military pension as such has to be ignored in part or full

as the case may be. That the ignorable part of pension
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is irrelevant and non est for the purposes of peﬁsion relief
or advance increment for re-employed pensioners, has been
so held by two Larger Bénches of this Tribunal in their
j(xdgment dated 20.7.1989 in TAK 732/87 etc. for pension
relief and in judgment dated 13.3.90 in O.A 3/89 etc. for
advance iﬁcrements. Fortified in r atio by these two
judgments of the Larger Benches and in ﬁétter'by‘the
Ministry of Finance's O.M of 5th April 1989, we have no
hesitation in reiteréting owr earlier finding that re-employed
military pensioners whose fiull or part of the pension was to
be ighored before 1.1.86 will continue to have the whole
6r part of their revised military peﬁsion ignored.for the
purposes of refixation of their re-employment pay in tﬁe
revised scales after’1.1.1986., We, however, find nothing
wrong in the O M of 11th September, 1987 which seems to
have been misinterpreted and wrongly applied in the case

before us.

6. In view of the facts and circumstances wevallow this
‘application to the extent of setting aside the impugned «a ders
at Annexures AZ'and A3 and similar orders passed in respect
of @hé:other applicants in this case and all action taken
theraunder to refix ﬁheir pay with effect from 1.1.86 and
direct the respondents to refix the pay of the applicants

in the revised pay scale with effect from 1.1;86 by ignoring
the total amount of military pension drawn by thém even after
the revision.’The'amount, if any,‘recovered due to wrong
refixation-of their pay in consideration,of‘revised pension
shouid be refunded to the applicants within a period of three

months from the date of communicatlon of this order.Thzre will

order as }o costs.

be 'i>
TR / e
(A, V.Ha asan) (S.P.Mukeryi)

Judicial Member Vice Chairman




