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JUDGEMENT ,
(Hon'ble shri S.P Mukerji, Vice-Chairman)

N

In this application dated 24.4.1990 filed under sSection 19
of the Administrative Tribunals Act, the five applicants who are
ex-servicemen re-employed in various capaC1ties in the Office of the
Accountant General, Kerala,Trlvandrum, have praved that the 1mpugned
order dated 11th September 1987 at'Annexure Al directing refixation
of the re-employment revised pay with effect from 1.1.86_by taking
into acéount the revised pension, the memos dated 31.7.89 at Annex.
A2 and dated 21.8.89 at Annexure A3 and similar memos issued to the
applicants calling upon them to furnish information for re-fixation

'~ of their re-employment pay should be set aside and the respondents
y directed not to recover any amouné from the pay of the applicants
on the ground of revision of pensioﬁ with effect from 1.1.86.

The brief facts of the case are as folléws.
2, Hhving retired from the Army the applicants were re-employed
in AG's Office on different dates between 1970 and 1984. As on

31.12.85 they were drawing a military pension ranging from ®s.80/-
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to #.170/=, On. their re-employment their re-employment

pay was to be fixed with or without increments, as the case
may be, so that the re-remployment pay plus pension did

not exceed the last pay drawn. in the military. For
ex-servicemen like the applicants who retired from the
military before attaining the age of 55 years, an amount

of %.50/= of the military pension was to be ignored for

the purposes of pay fixation by the aforesaid formula,

The .ignorable part of the military pension was increased

to Rs.125/- in 1978 and by a further order issued in 1983,
the entire military pension was to be ignored for those who
retired from the military below the rank of a Commissioned
Officer. Thus as on 31.12.85 their entire military pension
was ignored, With effect from 1.1.86 when their re-employm:nt
pay scale was revised and by a further order a minimum mili-
tary pension of Rs.375/- was fixed with effect from 1.1.864
by a subsequent order,the impugned order dated 11.9.1987
was passed at Annexure Al., According to this order, to
avoid giving unintended double benefits of revised pay

and exemption of revised pension, it was laid down that

on revision of pay scale with effect from 1.1.86, the
re-employment pay of ex-servicemen should be re-fixed

after adjusting the revised pension. The respondents
interpreted this order to mean that even where the

entire- amount of military pension was being ignored before
1.1.86, on revision of the military pension, the inCrease

in pension has to be adjusted against the re-employment
revised pay. Steps were initiated to re-fix the re-employ-
ment pay with effect from 1.1.86 and recover alleged excess
payments by the issue of the impugned memos like Annex.AZ/A;.
The applicants!' case is that when the military pension is
to be ignored for fixati on of re-employment pay, the

revised version of the military pension will also have

to be ignored, The respondents have conceded that by the
various orders culminating in the order dated 8.2,83, the
military pension of the applicants was to be ignored

in its entirety as they retired below Commissioned Officer’'s
rank. On revision of the pay scales from 1.1.86 and increase
in military pension, the applicants could not be given

both the benefits simultaneously as indicated in the order
dated 11.9.87 at Annex.,Al. Thus the action taken in
pursuance of Annex.Al order is neither illegal, discriminatory
nor violative of Articles 14 and 16 of the Constitution,
They have also indicated that in accordancé with the order
of the Madras Bench of the Tribunal dt. 31.10.89'in 0.A
369/88, the impugned order dated 11,9.1987 is legal and
valid,
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3. We have heard the arguments of the learned counsel

for both the parties and gone through the Adocuments

.carefully. The only question involved in this case

is whether the ex-servicemen who had been discharged

~ from theArmed_Forees before 55 years of aqe'and

‘accerdingly part or whole 6f whose military'peesion

was to he ignored for the purposes of fixation of

civilian pay.on reemployment would continue to enjoy

this facility ‘of ignoring part or whole of their military

pension even aﬁter the pay of the reemployment post

as also their military pension were revised with effect

from 1.1.86. ,germally in accordance with Article 526

of the Civil Service Regulations and the Government of

Indie's_instructione notably the Ministry of PFinance's

d;M of 25.11.1958 reemployed pensioners will get'their-

initial pay on reemployment fixed et the minimum stage

of the scale of pey prescribed for the post in which

he is reemployed. 1In cases where it is felt that the fix-

ation of initial pay‘at the minimum of the prescribed pay
o ,

sc#le will cause{undue hardship(i.e. uhase pP3ay plus pension

is| less than the pre-retirement pay)., the pay may be fixed
\a higher stage by allovwing one increment for each year

of\service vhich\the officer had rendered‘before retirement -
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in a post not lower than that in which he is reemployed,
In addition to the pay as fixed the recmployed pensioner

is permitted to draw separately any pcnsion;sanctioned‘

to him provided that the total amount of initial pay

as fixed above plus the gross amount of pension or
| pension equivalent of other forms of retirement gratuity

does not exceed the Last.payadré;n Sy hiﬁvbefore'fetirement,

In case this limit is exceeded the reemployment pay is

reduced by the amount of the excess, Simply stated it

, only means that the reemployment pay is adjusted so that

pﬁe adjustéd ﬁay plus pension andApension equivalent of
gratuity does not exceed the last pay drawn before
‘fetirement, A; stated earlier 1n.cas; of-ex;servicemen

who rétired before attaining the age.of 55 ?eérg part

pr fuli of their military pension is iénored4for fixing
théir reemployment pay, i.e, the ignorable part of the
pension is not added to the reémbloyment pay to compare

the total with the last pay drawn beforeigetirement.

T?e ignqrable part of the pension was at one t%me ﬁkSO/;
which was increased to ®,125/=« i:;ﬁhe Mini;trﬁ of~P§pance's

O.M of 19th July 1978, By a further O.M of th% Ministry -

'oF Defence dated 8th February 1983 for the afo%esaid
\ _ n

1

cétegory of teemployed ex-servicemen who retired below
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Cormissioned Officer's rank the entire pension has

—

to be ignored for the purposes of their pay fixation

ST .

on reemployment, Thus, in their c#ses, there ngld be
no deustment by dgduptién of théit iﬁitia; pay by any
amount of the miliﬁary pension beéause th;ir entire‘f\
military pension-was to be ignored as 1f iﬁ‘did not
exist, As is well known; oﬁ the recoﬁméndaﬁidn of"the
- | : : : the
Pourth Pay Commission, the pay scales oflﬁfntral Govtf.
servants Qére revised from 1.1.86 and the pension was
also revised w1t§ effect from the same date., 1Initially

the pay scales of the reemployed pensioners were not

revised, but by the Department of Personnel and Training's

0.M of 9th December, 1986 the revised pay scales were

made applicable to reemployed pensioners also, but it
was léid down that the teducéion of the'reemploymcnt pay
by adjustment of pension will continue as before under
the p:e-revised rétirment benefits, When, however,
the pension was also revised with effect from 1.1.86,
in order to avoid the double benefit of revised pay
scales and revised.pensién, by the Department of

. e . v;m)mgv\u{ '
Personnel and Tratning's furtherkg;m dé§e§ 11th September

1987.;.it was laid down that "pay of pensioners who

were in re-employment on 1,1,1986 and whose pay was
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by taking into account the revised pension®. FPor re-employed ‘_

o6e .
fixed in accordance with the provisions of this department

" 0.M dated 9,12.,1986 may be refixed with effect from 1.1.1986

ex-servicemen 1t-was laid down that 'lifewiée increase

in the pension of ex-sérvicemen under separate orders of
Ministry of Defence Maylélso se adjﬁsted'by refixation of
their pay in terms of provisions of_ghis depar;ment O.M‘
dated 9,12,1986", The respondents in this case hav?
interpreted the 0.M of 11th Septemb-r, 1987 to deduce that
even wheré the ent}re military pension used to be ignored .
for pay fixation in accordance with O.M of Februacy 1983,
with the revision of pension by which a minimum military
pension of’¥.$75/; was fixed witﬁ egfect £rom 1.1;86, the -
nesone v ‘

entire pension has to be reckoned to reduce the re-employment’
&~ .

pay which also was revised with effect from 1.1.86. This

- very question came up before us in O.A.K 507/88 and

it wés decided by us that where there is exemption of
total militafy pension before 1,1.86, the entire amount
of revised miiitary pension should be ignored for gbe
purposes of pgy fixation with effect-frém 1.1.86 and thg
dgducfion‘madé from the saiary was to be féfunéed. For -
the adg;@ioﬁéi feasons discusse& Séiow, ouf finding in

the aforesaid case continues to be valid in this case
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4. Let us start with the Department of Personnel and

Training's O0.M No.3/7/86-Estt, (Pay II) dated 9th Decenmber,

(RW“ A Lt) : alro
1986 by which the reemployed pensioners, were qiven the
e ' M

benefit of revised payAscéleswith effect from 1st January
p N .
1986, Para 2 of this O.M is extracted below:=-

*2, (i) The initial pay of a re-employed Government
- servant who elects or is deemed to have elected

to be governed by the revised pay scale from the

1st day of January, 1986 shall be fixed in the

following manner, namelys~

According to the provisions of Rule 7 of the
C.C.S (Ropo) RuleS' 1986, if he is

1) a Government servant who retired without
receiving a pension gratuity or any other
retirement benefit; and )

2) a,retired:gpvérnment servant who received
nsion or an’ other retirement benefits
which were ignored while fixing pay on
re-employment.

2. (1) The initial pay of a re-employed Government
servant who retired with a pension or any other
retirement benefit and whose pay was fixed on re-
employment with reference to these benefits or
Ignori rt thereof ,and Who elects or 1is
"deemed %o have elected to be governed by the revised
scales from the 1st day of January, 1986 shall be
fixed in accordance with the provisions contained

in Rule 7 of the Central Civil Services(Revised
Pay)Rules, 1986.

In addition to the pay 8o fixed, the re-em-loyed
government servant would continue to draw the
retirement benefits as he was permitted to draw in
the pre-revised scales, However, any amount which
was being deducted from his pay in the pre-revised
Scale 1n accordance with the provisions of Kote 1
below para 1(c) of Ministry of Finance OfEice
Memorandum No,F8(34) Estt.111/57, dated the 25th

November, 1958 shall continue to be deducted from
the pay and the balance Will be alilowed as acEUSI

. PaYe. ‘ /

I
After pay in the revised scale is fixed in the
manner indicated above, increments will be allowed
. in the manner laid down hn Rule 8 of CCS(R.P)Rules.
1986.* (emphasis added) :

. A= mi(()obw&. :

From the above it is clear thapgfor those re-employed
o - - \

pensioners who did not get any retirement benefit or whose

™
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pension yas® totally iqnorod for purposea of pay fixation

on reemployment, their re-employment pay on’revision.vill
be fixed like any other Central Government servant without
any dedﬁction because of pension. 1In respect ef the
re-employed pensioners.whese full or part ef peesion |

was to be taken into account for pay fixation on re—employ-
Wole I'JG\NC\ P2 ( u) abuve
mentA their re-employment pay in the revised -scales would

continuevto be subjected to_adjustment_by deduction on
the basis ef.the non-ignorable part of the un-revised
pension. It may be remembered that the aforesaid 0.M of
9th December, 1986 was issued when it was decided to give
revised pay scales to thevee-employed'pensioeers, but when
their peneion had not been revised.. Subsequently when the

ipension was revised with-effect from 1.1.86, the impugned .
. __— : CLL (A"”“"A l) .
order dated 11th September 1987 was issued, For the

facility of reference, the order is quoted in full as

follows:=~

=

" subjects Applicability of C.C.S(RP) Rules, 1986
and C.C.S(RP) Amendment Rule 1987 to
persons re-employed in Government Service
after retirement,whose pay is debitable
to Civil Estimates,

The undersigned is directed to invite attention
to this Department O.M of even No. dated the 9th
December, 1986 whereby persons re-employed in Civil
posts under the Government after retirement and who
were in the reemployment as on 1.1.1986 were
allowed to draw pay in the revised scales under CCS
(RP) Rules, 1986. point has arisen as to whether

consequent on the revision of pension of the employees

with effect from 1.1.1986, the revised pension ghould

be taken into reckén ng for the purpose of fixation
of pay of such rememeloyed persons in the revised
scale,

2, The matter has! been considered. It has been
held that if the revised pension is not taken into
consideration, certain unintended benefits are '
likxely to accrue to re-employed pensioners as they
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will draw the revised amount of pension which
would invariably be higher than the earlier amount
of pension, in addition to pay already fixed

on the basis of the pension granted to them earlier.
The President is accordingly pleased to decide

that pay of pensioners who were in re-employment on
1,1.1986 and whose was fixed 1in accogéance

with the provisions o¥ this department O.M.dated
' 9,12,1986 may be refixed with e%?eEE from 1.1.1986 .
by EaEquvIngo account the revised pension. Likewise

Increase in the pension of ex-servicemen under .
~ Separate orders of Ministry of Defence may also

be aajusfed.gz refixation of thelir g%g in terms of
rovisions o s department O.M.da e12,1980.
ver payments already made may be recovered/adjusted,

as is deemed necessary. All re-employed pensioners

would, therefore, be required to intimate to the

Heads of Officers in which they are working, the

amount of revised pension sanctioned to them with

effect from 1.1.1986 for the purpose of refixation

of their pay after taking into account their

revised pension.

3. In so far as the application of these orders
to the persons serving in the Indian Accounts and
Audit Department is concerned, these orders are
issued in consultation with the Comptroller and
Auditor General.® (emphasis added)

/

Since the order of 11th September 1987 directs adjust-ment

of the pension'of ex-sérviceﬁen_by re-fixation ;} their
;e-employment pay in tef;; of the 0.M. of 9th December

1986 , the respondents cannot reintroduce thrbugﬁ the

back door; the igﬁorable bart of the pension which
continued to be ignored by the 0.M. of Sth December 1986.‘
The question of deduction of pension from the re-employment
revised pay arises only in respect of those re-employed
ex-servicemen who fall within sub-para 2(ii) of the

0.M of 9th December, 1986, Since the applicants pefore

us havi,their entire amount of pension ionored by virtue

" of the 1983 order, which has not been superseded by the

impugned order of 11th Sepr';ember 1987, they fall \mun

{

’ |

- the application of sub—parg 2(1) of the 0.M of Sth
.

December 1986 wherein there is no mention of adjustment
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of pension by deduction from pay as has been mentioned

in sub-para 2(i1) thereof, The above conclusion is
supported by the Minist;:y of Pinance’s letter Ho.
A;aeo15/7z)éa-ad,1x dated S5th April 1989 (Annexxure-2
in 0.A 42/90 which was ﬁeard along with.ﬁhie case)
as quoted beLOWg;

® Sub: Re-fixation of pay of re-employed military
pensioners as per CCS (RP) Rules, 1986 -
regarding

" I am directed to refer to your letter F.No.
250/1/Estt/Rep/89- dated 6,1.1989 on the above
subject and to say that matter has been examined
in consultation with departments of Personnel &
Training and P&FW who have held the views that as
far as the appli ation of 0.M. No.3/9/87/Estt (P-II)
is concerned increase in pension w.e.f 1.1.86 has
to be adjusted from the pay fixed in the revised
scale excepting those where pension is not at
all reckonable factor e.g. those governed under
O.M, No.2(1)/83-D{civ-1) dated 8,2.,1983 of the
Ministry of Defence. Any over payments already
made also required to be recovered.

. 2. Regarding fresh opportunity to exercise
.~ option under Clause (b) of sub-rule. (1) of Rule
. 19 of oCs(perision) Rules 1972, the Department of
Pension & Pensioners Welfare had stated that
option once exercised is final and cannot be
changed. The petitioner may be informed
- accordingly.”® (mPkmin o—o\,dx.d)
wau\:&&
From the above clarificatory order it is clear that where
e

pension 1s to be ignored there is not to be any adjustment
of re;employment pay 1n_the revised scale., By the same
logic where the part and not the whole of military pension
is to be ignored for pay fixation, the same is to.be-

ignored in the revised pension for purposes of pay
’ .

fixati#n in the revised pay scale.

| o

Even othetwise the contention of the respondents
that Le

should not get the double benefit of revised

pension and revised pay simultaneously is not valid, when

military pension as such has to be ignored in part or

\

\

\
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full as the case may be, 'Tﬁat theliqno;able part of
pension is irrelevant and n;n.egt for ﬁhe purposes of
pension relief or,ad#épce incre@ent for fefempioyed
pensioners, has‘béén £0 held by two Lafge;'aenches>o£
'this. Tribunal in their j\udgmerit dated 20; 7.1989 in
TAK 732/87 etc, for ?engion rglief]ahd in jédgment dated
13.3.90 in o.A 3/-89 etc. for advance increments. Portified
in ratio by these two judgments of the'Larger Bénchgand
in 1etter~by the Ministry of Pinance's 0.M of Sth April
1989, we.have no ﬂe;itation in reiterating oﬁr earlier‘
finding that re;employed military pensioners whdse full
of part ;f thg pension Qés.to be ignored b;fgr; 1.1.86
will cont;nue to have the whole or part ofnthéir revised
militééf pension ignored fdrlthevpurpoges o§ féfixation
of thei? re;employment pay 1h the revised scaiesrafter
1.1.1986. we; however, £ind nothing wrong in the O.M

of 11th September, 1987 which seems to have been

misinterpreted and wrongly applied in the case before us.
|

6 '.In he conspectus of facts and circumstﬁbces we

allow_this'applicatioq,set aside the impugned ?rders_at

dolid Q).ﬁ%q

3. T 89 omd .
similar

Annexure A%'Q%? dated /8, at Annexure A3 an
\

1

ordérs passed iﬁ respect of the other applicantS\énd all

action taken thereunder to refix their pay with effect from
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1.,1.86 and direct the respondenis to fefix the pay

of the applicants in‘the revised pay scale with effect
froﬁ 1.1.86 by ignoring the total amount‘qf military
-pensidn drawn by them even afterbthe revision. The
amount, ifvany, recovered due to wrong refixation of
their pay in consideration of revised pension should be
refunded to the applicants within a period of three
months from the date of communication of this order.

There wili e ng order as to costs,

S%%ma

(A.V HARIDASAN) , (s.P MUKERJI)
JUDICIAL MEMBER VICE CHAIRMAN



