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Applicant (s)

Elizabeth fBthew & others

»

fir Ashok M Cherian

Advocate for the Applicant (s)

Versus
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Ernakulam and others
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CORAM :

The Hon'ble Mr. N Krishnam, Administrative Member
and

The Hon'ble Mr. N Dharmadan, Judicial Member

Whether Reporters of local papers may be allowed to see the Judgement ?
To be referred to the Reporter or not 2V :

Whether their Lordships wish to see the fair copy of the Judgement ?)
To be circulated to all Benches of the Tribunal »e

PWN =

, JUDGEMENT
Mr NV Krishnan, A.M

The applicants are women mazdoors employed under the
respondents. They had attained temporary status on various dates.
They were granted the benefits of maternity leave for the vafimus
periods indicated in para 4 (iii) of the application and paid leave
salary.

2 - The respondents have, however, now issued the impugnea
Annexure A1 order dated 1.3.91 stating‘as follous:

" As.per Rly. Bd's letter No.E(NG)II/89/CL/SE/11 dated
28,9.,1989 female CL staff on Ty. status are not
eligible for maternity leave. Accounts during their ¥»
inspection aof Accounts of this office in Nov. 1990
has also taken note of it and directed to -recover theéﬂgﬁ
overpayment made on a/c of grant of M.L. in the ey
following cases.

ngﬁ“ZV/’ ) | " please thepefgre arrange to recover the ovarpayment made
*9\g“ S tg @he above staff for peribds noted in instalments 'and
o adavise the recovery particulars."
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Thus orders have been iséued for recovery From‘19
women employees, inciuding the 9 applicants before us. .~
In other woras; the.leave salary given to them while
they were actually on maternify leave, has been treatgd
as an . overpayment and recovery has been ordered.

3 . The applicants have ﬁherefare, filed this

application for the following reliefs:

"(i)Call ror the records leading to Annexure A1
and set aside the same so far as it affects
the applicants.,

(ii) Declare that the applicants are entit led
for maternity leave henefits uhlch they have
already availed,.

(iii) Direct the respondents not to recover. the
payments made to the applicants for the

speriods during which they availed the
maternity leave.“ \

4 , Respondents have Filgd a reply stating that,
in:aécordance with lam, t he appiiﬁants mére;mﬁ-entitled

té maternity leave, becauSG there is no such provision

in fhe Indian Railuay'Establishment fanual. It is stated
that the demand raised by the various Federations of Railuay
Employees Ehét:tempor&ry employées and casual labourers .

who attained temporary status should also be granted

-maternity leave was consideredsandsthis facility has been

extended for the first tlme by the Anneque R3 order
dated 25.6.91 of t he Ralluay Board. Therefore, the

applicants are not entitled to any relief .

5 We have carefully considered the pleadings and

heard the counsel., The simple question of law is, whether

under the provisions of the Indian Railuay Establishment

»Manual aSrapplicable to casual labourers, who have
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attained temporary statui,they were entitled to get maternity

leave before Exbt. R=3 was issued.

6. The provisions relating to casual labourers on whom
temporary status has been conferred are contained in para .
2511 of the Indian Railuay Establishment Manual,clause (a) i
whic h reads as follous:i- -

"Rights and priviliges admigsible to casual labour who are
treated as temporary after campletion of six months? service:~

"(a) Casual labour treated as temporary are entitled

to all the rights and privileges admissible to temporary
railuay servants as laid down in Chapter XXIII of the
Indian Railways Establishment Manual. The rights and
privileges admissible to such labour also include the
benefits of the Discipline and Appeal Rules. Their
service, prior to the date of completion of six months!
continuous service will not, however, count for any
purposes like reckoning of retirement benefits,
seniority, etc. Such casual labourers will, also, be
allowed to carry forward the leave at their credit to the
new post on absorption in reqular service." '

\4-, . L& ﬂm«.ae,.'
7o That takes us to Chapter XXIII of the/Ru}e 2307 which

deals with leave rules applicable tb temporary Railuay
“ .

servants which is ad follouws:-

"leave Rules: A temporary railuay servant under the
Leave Rules, 1949 earns leave on average pay, only at
the rate of 1/22 of the period spent on duty during

the first year of service. On _completion of one year's
continuous service he becomes eligible for the leave
terms applicable to permanent railway servants except
that he will not be eligible for any 'leave not due?
i.2ey, he will begin to earn leave on average pay at the
rate applicable to permanent railuay servants only from
the date on which the second year of service commences.
He will, however, be eligible for leave on half average
pay in respect @f the first year of service at the mate
"applicable to permanent railway servants. A temporary
railway servant serving’'in a Railuway School will not be '
eligible for leave on average pay in respect of his
first year of service."

Thus, the only provision of the rule aoplicable to permanent
Railway Servants which has been applied to the temporary
railway servants is that telating to leave on average pay
and‘ieavern half average pay. It isrclarified that while
in the first year, a témporary railway servant will earn
ieave on average pay at the rate of onig‘1/22 of the period
spent on duty, thereafter, he gets the benefits available

to permanent employees. Thus, thereafter, he earns lea¥fe

at the rate of 1/11 of the period spent on duty, like
permanent govt. servants. Similarly, he will be eligible

..4.l
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" temporary employees and ¥eave under Rule 2511

.
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for leave on.half average pay in the first year of service
itself at the rate applicable to permanent government
servants thowgh this will not apply to a tampofary railyay
servant in the Railway School. \Under t#=e 2511 ,these are
the rules which apply to casual labourers who have attainéd

temporary status. Ue notice that these rules do not provide

for maternity leave.

~

8 The leafned counsel for the applicant stresaathe
underlined_pfotion of the second éentence in the extract
reproduced aboﬁe. He contends thaﬁ this is fhe authority
for the proposition that all provisions relating to leave

in,fespect‘of perﬁanent employees'uill also apply to
nee

to temporary
& alos. )

status attained casual labouren$L A proper interpretation
. : onecTuny 9 L&
of the provision, however, is that the/underlingd protion of

the sentence is given in the latter pprtion of that sentence.
following the expression "i.e.". The use of this expression

"i.e." denotes that what follouws it is what is meant by the

portion preceeding it.

9. Construed thus, it is tlear that Rule 2307 has not

.application to the facts of the case and does not authorise
w e 41 |

#e sanction qmaternity leavee.

10. ° In the circumstance, we find that contention raised

w
by the applicants has no force.

11 However, we are satisfied that this dées,not
necessafily mean that the applicants are not entitled to
any relief. After all, it was the respondents uwho
éanctioned leave to the applicants oh the basis of a wurong

interpretation of ﬁhe rules, Merely because the -applicants -

" have been paid leave salary during the period of their

maternity leave, they cannoct be treated as overpayments

0.5..
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2 ptaita—heldief that the leave salary would
have -been spent 2dsmsedy by now, we are of the view that
recovery in cash should not be permitted. The ends of
jusﬁice would be met if a pottion of the maternity leave
availed of earlier is adjusted in the leave account of

\

the applicants,

12. Hence, we disnose of this application with the

e o
following Amcﬁh%oiw;/24¢;<¢6:w

(i) Prior to the issue of Ext. R3 instructicn,
casuval labourers who had been granted temporary status

were not entitled to‘maternity leave.
_ .
(ii) On the facts and in the circumstances of thds

case, we direct that 50 percent of the maternity leave
availed of by thelapplicants, as stated in Ahnexure4ﬂu
shall be adjusted against t he earned leave standiﬁg to
their credit at!present and if it cannot be éo adjusted,
such leave shall be adjusted as a first charge against the

leave earned in future until the adjustment is fully made.

:
-

13, There will be no order as to costs.
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(N. Dharmadan) (NoV. Krishnan)
Judicial Member Administrative Member
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