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ORDER

N. DHARMADAN kS

This is the thlrd appllc-tlon flxed by the
dpplicant for & proper consxderatlon -of hlS apointment as

priver with due senioritye.

2. The applicant was intially recruited as casual

mazdoor through the Employment Exchange and allowed to work
as casual driver under the respondents. when @ notification
was lssued for reguiarlsatlon as casual mazdoors who were

-

working. for @ period from 28+2. 85, the appllcant also

~ submitted his request; but hls clagm for regularisation

. was not cénéidered- He filed dAKi-170/87 for declaration‘-

that he is _eligible to be consxhred for regulariSdtion as
driver havmng regard to his prior service." That application
was allowed as per Anne,ure-A Judgment. The operative
portlon of the judgment is eXtracted be&ow..
nphe respondents have no case that the workiofithe
epplicant is unsatisfectory =nd he cannot be
continued in service. So on the baesis of the

facts &nd circumstances of this case, the
petitioner is entitled to be considered for



reguldar appointment to the post of driver or

in whichever cdtegory avai able with “hs second

res ondent to accom.odate him on a regular

basis. Accordingly, we disgose of theapglication

with & direction to the raspondents thet the
petitioner mey be allowed to continue to work

in the present post till his case is considered

for eppointment to a reguiar post in accordance

with the office instructions applicable to the
post taking into consider«tion the iong period
of service the petitioner has put in under the
respondents %
3e Thereafter, the exdminetion wes conducted in
which the applicant was also allowed to partici,ate.when
the respondents delayed the declaration of the result,
applicant filed second Q.A. 14/90 which was disposed of_ as per
Annexure=) judgment. It was disposed of with the following
directions;

"i) The respondents shall publish the list of
selected candidates as evidenced by Annexure
R=(1) forthwith.

ii) The respondents shall also appoint the
applicant &s per Annexure R-1 proceedings,
after publishing the seme, as driver in
the existing vaicancy if any or the next
arising vacency in his turn."

4. _ ‘when the result wes declaresd, the applicant
was found successful and he wes appointed as driver on a
reguler vacancy weesfe 17.8.90. Applicant relied on
Annexure-g and submitted that there were 4 vacancies in

the outside quota and the applicant could have been
eppointed against one of the outside vagkncies at least
We€efe 16.10487. Annexure-f proceedings issued by the
‘Divisional Engineer (Administration) show# that one post @f
outstation guota which existed as on 16.10.87 has been
filled up by shifting Mr. K. Ramachandran Na&ir. Four other
ippointments were made by selecting persons from departmental
qaota. According to the applicdnt, a reading of Annexure-g
and F together will indicate thet out of the 4 vacancies in

the outsiders quota, one hus been filled up and there were

3 other vacancies :xisting as on 16.10.87. Had the



respoddents considered the «pplicant as a person yualified
as on that ddte, the applicent could have been appointead
without any difficulty against one of_:the vacancies of
outside Quota. Similarly,becduse the respondents heve taken
the view that the applicent is not yuelified and eligible

to be appointed against outside quota, delayzoccured meking
room for others to occupy the legitimate vacancy which could
have been filled up by appointing the applicent.

5 , Applicant filed Annexwuw e-H and Apnexure-I
representations for getting appointment in 1986 against

out side quota which existed at thetime of the notification
in the year 1986. Thé.Angexure-I representation was disposed
of by Annexure-J impugned order which reads as follows:

"with reference to your representation dited

30.7.91 on the above mentioned subject, it is

intimeted by the GMI Ernakulam that ' in the

verdict dated 13.7.90 the Hon'ble CAT had
clearly directed thet the depeartment to

appoint the applicent shri Francis Xavier as

Driver in the existing vacancy, if any, or

in the next arising vacancy in your turn.

Nothing is mentioned otherwise regarding

other benefits, as claimed in your repreSent-

atione”

6o . The limited contention reised by the applicént
in this cese is that the applicant was denied the benefit of
appointment as driver w.ee.fe. 16.10.87 on account of the
unreasonable attitude taken by the respondents. Accerding
to him, this is clear from the observa tions in the two
judgments of this Tribunal in Annexuare A- and Annexue-Be

7 - Respondents opposed the claim of the applicant
on two grounds:

(1) many of the seniors of the applicant amongst
casual mazdoors who were waiting for regula-
risation as group-D have already been
appointed in 1987;

(ii) the applicant did not satisfy the eligibility
conditions as per the Recruitment Rules
for regularisation/absorption as driver.
| Regarding the fohr vacancies which existed on 16.10.87, the

respondants suybmitted thdit out.of' the 4 vacancies, one has

been filled up as per Annexure-H order issued in 1987. The

&



remaining 3 vacancies were carried forwerd for the next
recruitmemt year and 5 persons were appeinted in 1988
against the entire vacancies‘existed a5 on that datee.
Henée, the applicent has no case particulsrly when no
vacanCy against 1986 Guota wase remsining unfiiled so as to
enable respondents to give appointment to the applicant
with reference to tne yea 1986.

8. The learned counsel for the respondents in the
course of the argument submitited that the specific direction
of this Tribunal in Anmexure-A judgment was to appoint

the applicant as dri?er in the existing vacancy if any

or the nmext arising vacancy. 'This direction having been
fully complied with, the applicant has no case and the
original application is to be dismissed.

9. As indicated earlier,'it is to be noted that
the spplicant is coming for the tnird time for getting
ap;ropriite4appointment as driver considering his past
service from 1985 onwards. If the respondents haJ%Lﬁaken a
realistic approach and considered the claéim of the
applicant uninfluenced by any other consideration, the
applicant would have been selected and apﬁointed as driver
on & regular basis in the year 1987 itself against the
outside quota as indicated in Annexure~g. It is only
because of the decision of the respondents that applicant
is not Qualified and eligible that the difficulties

arose in the way of the applicant. The applicant was

Tribunal twice on earlier occasions. In the first original

application No. 170/87 we have discussed &ll tnese aspects

and made clear observetions regarding the eligibility and

rights of the appiicent te be appointed as driver. Even

after that ebservition, the respondents Aid not discherge
&&&3«4Lkv¢4k¢nr/5i9— _

tneir part of tne&ju gment by wa&king appointment in

accordance with tne rules. Hence, the applicént was ageain
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forced to come befom theTribunal for the second time
simply to know the result of the examination held by

the respondents for regularisation of the applicant in
terms 6f the dﬂ?éction of the Tribunal. That application
was also alxoWed directing the respondents te iépoint the
applicent as driver in the existing vacancy or in the qext
arising vacencye. The object of giving the direction wés
to give the applicant proper place im accordance with
rules if the spplicant has already satisfied all the.
requirements for éppointnent as driver.qﬁgfadihg of the
judgments in O.A.K. 170/87 and O.A. 14/90 toge?g;iLnﬁkes
it very clear tnat the applicant is eligible to/appointed
in one of the outside qaoﬁa vacancies wuich existed at
the time when tnenotification for regu&arisatidn Qas issued

in 1987. Adnittedly, 4 vacancies in the outsSide cuota

were existed as on 1987; only @necfﬁh_e,mgas‘ alone filled
up by appointing-one Ke Ramachandran Nair. If the applicant
was duly considered and appointed against one of the four
vacancies which existed as on 15.10.87, no question of
loss of seniority so far aé‘the applicant concerned would
have arisen and it would not héve been necessary for the
reSPOndents'ta cearry forward the vacancy for the next
year on the ground that there was no gualified person
available. The applicant was fully qualified in 1987
itself aﬁd he wes &lso eligible fo: appointmgnt as driver
in terms of the observations contained in Annexure-A |
judgment. It iS only because of the administretive lapse
that he was,compelled'kXxxx%Lpo approach this Tribunal
more than once for getting regularisation in accordance
with rulese.

i0. Regarding the f£irst .centehtion of the
applicant, we feel xxxxX{ that this is & vague statement
wnich cannot be relied on for denying tne legitimate right

of the applicant for absorption as a regular driver.



Respondents should have clearly stated the facts and

figures with the name of his seniors who were waitihg for
regularisation athe relevént £ime and thereby establish
cleariy that applicant was not entitled forvregularisation
Weeefe 15.10.874 _Né such details with'nameqund‘dates,weré ‘
- furnished by thém. Under these circwms£aﬁces,_we are not
inclined éo accept ;he étatement of,;he respondént”in the

1 reply. Wwe hoid that the applicant lost his'seniority,only
because ofAthé administrative_lapse”which has'been made

clear ih thé‘earlier judgments obtained by'the'applicant;
referred to above. | |

11  The next submission méde by thelearned counsel for
the‘respbndents,that_the direction in thé Q.A._14/90 has been
fully complied with';nd therefore the applicant has not
case,alsd dééerves to be rejected. When this Tribunal has
.declared the rlght of the applLCunt in OAK 170/87. the

' respondents ought ‘to have complied with the dir ection.
without any further delay in the splrlt_in whichvthe same

. was issued. Ohiy bécause of thé administrative delay,

the applicént was foréed to approach this Tribunal again

- by filing O.A. 14/90 for the limited purpose of knowing

the result of the Examinatign ccnducted'for'regularisation
of casual .drivers. After hearing the parties, we issued
specific direction in thet cese making it clear thet the
applicant is entitled to be appointed as driver in the
existing ﬁaéancy which cedn 6nly be related to thé~date'of

the notificetion i.e.e. as on 16.10‘87. I

12.» - in thiS@viéw.of the matter, we See‘no.mérit'in the
conténtidns raised‘by‘the learned counsel for the respondents;
we reject theme |

13. According;y, we alléw the apﬁliCdtion,Quash Annéxufe-J
aﬁd declare that the applicant is entitled to be cons idered
for appointment as driver on a regular baéis with effect from

16410.1987 against the outsider Juota
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-14;_ The ap;él-ication is allowed as &é?éaj

v ;15‘. | T_k;éé shall_.'_‘be' no order as "te cests._.'
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