CENTRAL ADMINISTRATIVE TRIBUNAL
S ERNAKULAM BENCH '

0. A No 148/2000 & o A No. 394/2000

v - Monday; this th@ 13th day of August 2002 i
C O R AM

HON'BLE . MR G. RAMAKRISHNAN ADMINISTRATIVE MEMBER

Z.HON ‘BLE MR K. V SACHIDANANDAN JUDICIAL MEMBER

(i) .fo A, No 148/2000

BRI M p. Varghese, Weapon Fltter HS II
- ’“Naval Ship Repalr Yard,
~."Naval Base, Cochin=4. -

~ (T.S.No. 3622/EKM P.P.O. No SC/2408/80)

»2!1‘ :fP A. Lnnappan,>Waapon Fllter HS II
' - Naval- Ship. Repair Yard,
‘Naval Base, Cochin-4.

~ (T.S.No.10261/EKM, P.P.0. No. SC/7444/82),- !

3. Thambi John, Weapon Fltter HS I,
: - Naval Ship Repalr Yard,
Naval Base, Cochin-4.

A{T.S. No 4980/EKM P.P.O. No 90/7686/81)

b. . V.M. Markose, Wpapon Fltter HS II :
' . Naval Ship Repair Yard, o -
~Naval Base, Cochin- -4,

(T.S.No. 3640/EKM P.P.O. No SC/196/81)

- P.R. Goplnathan NaJr, i o
Electrical Fitter HS I, ' oo
Naval Ship Repair Yard, ' |
Naval Base, Cochin-4.

(T. q No. 18077/MAV P.P.No. SC/16060/81)

6. K.V. Kurian, Weapon Fitter HG 11,
' -~ Naval Ship Repalr Yard,
- Naval Base,; Cochin-4.

~ (T.S.No. 21113/KTM P.pP. 0.No. Af/C/6180/83)VV I

7. S, S@bdst1an Wpapnn F11ter HS II
_ Naval Ship Repa]r Yard :
“Naval Base, Cochin-

{T.S.No. 6094/A]1@ppev P. P.0O.No. Sr//8/47/80)

!

8, - D. Gopalakrishna PlllaJ, W@apon.Fltter H
' Naval Ship Repair Yard, —_— ' :
‘Naval Base, Cochin- ~4, '

(T.S.No. 25/96/FKM P.P. 0. No Q/CORP/155546/81)'

9. K.V. Cherian, Radio Mochanlc ‘HS II
Lo -Naval Ship Repair Yard,
- Naval Base, Cochin-4,

(T.S.No. §359/FKM/P P.O. No 37991/87)

- 10. A.M. Joseph, Fitter Electric HS T,
o e - Naval Ship Repair Yard '

‘Naval Base, Cochin- :

% (T.S.No. 18543/KTM/P P No. 3399/81)

; , Applicants
By Advocate Mr M. Paul Varghese] =




Versus R PR . CoE

‘xs?fUnlon of Indla SR
< Represented by its Secretary, L =
- Ministry of Defence, New Delh1 U REL

2. ssffController of Defence Accounts (Pen31on),
- Allahabad. : .

3. vv"Defence Pension Dlsbur51ng Offlcer, v { [
: ';Ernakulam Cochln 15 o_,, L - _ o ,agrj

,4‘,j*7ﬂlDefence Pen51on Dlsbur51ng Offlcer,_;ffj””"'r'
o lff*Kottayam o » '

Respondents

-f[By Advocate Mr T A Unnlkrlshnan ACGSC]

(ii) = 0. A. 394/2000

1. _ V.S. Sasidharan Pillai,
L I C E Fitter, Crane HS I,
- YUC, Naval: Shlp Repair Yard
Naval Base, Kochi-4. , o B! -
(T.S. NO 5337/MVP P. P 0.No. AF/S/C 7547/82) , o

2. - E.M. Paulose,
" Retd. Sheet Metal WOrker
NSRY, Cochin-4,
Re51d1ng at Menacherry House,
Opposite to SRT, Nayarambalam,
Pin-682 509, Ernakulam District.
(T.S.No. 8586/EKM: P.P.0.No.1166/85)

o Applicants‘_ : _;jr
[ By Advocate Mr M. Paul Varghese] |

Versus
1. Union of India; o o I

Represented by its’ Secretary,
_ Mlnlstry of Defence, New Delhl

2. :Controller of Defence Accounts (Pen51on)
- Allahabad. - v

3. fDefence Pen51on Dlsbur51ng Offlcer, : T
‘Frnakulam Cochln 15. R ‘ , e

Respondents . :_ o

" [By Advocate‘Mr T.A. Unnlkrlshnan ACGSC]

. The appllcatlons hav1ng been heard on 25 6.2002, the
_;Trlbunal dellvered the follow1ng order on 13.8. 2002

-0 R DER

HON BLE MR K.V. SACHIDANANDAN JUDICIAL MEMBER o S . , _E'

$ﬁ@wwﬂrms ' _The facts, grounds and - the issues 1nVolved' in both 1

Q%%ksé%gppllcatlons are simiiar and one and the same, these were Rk
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Mhariﬁtogether and are belng disposed of by thlS commongorder;
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2. iThe applicants in both these cases 4are‘ re employed.

ex—servicemen under the 1st reSpondent at the Souﬁhern‘NaVal

Command Cochin and all were holdlng ranks below thé rank of
vofflcersm | !
v3,3{. i'In O A 148/2006‘ all the appllcants | aré draw1ngt

1.

'm111tary pen51on from the. offlce of the an respondent throughf

the respectlve defence pen31on dlsbur51ng offlcers.! Thus, the

appllcants 5,6,8 & 10 are drawing: thelr pension- thro&gh the 4th

respondent and all others through the 3rd respondent3

|
| , 1N
4. In 0.A.394/2000, both the applicants ‘are drawing

military pen51on from the offlce of the 2nd responde%t, through7
the the 3rd respondent. L |
. : ' i
| | !
5. The relief on military pension, for Which the

applicants were -entitled, was stopped by the reépondents on

|
re—employment on the basis of the»orders' of  the 'ﬁinistfy_ of

Finance. Againstmthis, the applicants,approeohed téisLBench of
.the Tribunal by filing TAK No;732/87 and otﬁer conéected cases
and this Tribunal upon decided the queétion;in favdur ofr the

applicants and directed the respondents to pay the |same to the

_ v | .
applicants therein so that they could draw the; relief on

' . g ‘ .
pension afterwards. Meanwhile, the respondents filed appeals

before the Hon'ble Supreme Court against the decision of this
o l

Tribunal. The appeals were allowed by the Honlble Supreme

Court and payment of the pen51on relief was . stopped by the

respondents but there was no mention about the recovery of the

amounts already paid. The respondents ordered to recover the

3

ready paid to the applicants from their pension. 1In

e

B — s



_ o |
thevcircumstance; a rev1ew petltlon No. 1002/95 in Civil Appeal
No.1809/93) was filed before the Hon'ble Supreme Court and the .|

Hon ble Supreme Court dlsmlssed the same.

6. On the basis of the observatlons of the Hon'ble Supreme
Court whlle the 1st respondent was con51der1ng the question of

_ &
payment of the' pension reltef the ?nd respondent 1n1t1ated ‘

steps for recoverlng the pen51on rellef pald

already ~ Thus,
the

appllcants were agaln forced to approach thls Bench of the

B -
Trlbunal and this Trlbunal stayed “the ;

recovery of pension
rellef paid t0-them earlier.

7. The flrst respondent has now passed orders allowing the ,
pen31oners ‘and famlly pensioners to draw dearness'rellef based = ||
on the 0.M.No.45/73/97-p g& PW(G) dated

2.7.99 (Annexure A-1) o
issued by  the

Government of India, Ministry of Personnel, I

and Pensioners' Welfare.
clarified therein that

Public Grievances

It was also

|
the said order will take effect from ?

19.7.97 only. Hence, this Tribunal disposed  of

the original

by the applicants and‘similarly’situated

others by order dated 8.12.99 in

applicaticns filed

the 1light of Annexure A-1

order observing  “‘this 0.A.

i
O

is closed with liberty to agltate

if the applicants are aggrleved by the orders issued by the , kS
Ministry of Defence and by the implementation of those orders .

|
rt
-
[ﬁ

The applicants in 0.A.148/2000 approaChed the 3rd and 4th

and the appllcants in O.A. 394/9000 approached
3rd respondents

_respondents, the

the relief on their military

g et

requestlng for

pension, Instead, the respondents are now taking speedy Steps
to  recover the said

amount from their pension and the !

consequent recovery of the relief paid

earlier are arbitrary A
and unreasonable and having aggrieved over the action of the

(A’%@m@s@ ndents, the applicants hagz flled these :
,»‘? Qﬁ “ﬁ'\'RAT[y—e @@

two 0.Aas seeking
| “{%@%ow1ng identical reliefs:




UTJCall for the records leadlng to Annexure A-1

" -and ‘quash clause 3(a) of Annexure " A<1 to the

.. extent ' of - denylng the dearness relief on the
ffpen51on to: those whose ‘pay was not fixed -at the
“minimum of the pay scale on- re- employment - .as
. ~be1ng arbltrary and unreasonable .' '

“f;_(b)f'fizDeclare that the appllcants are’ entltled to get

.. the relief on the defence pension 1rrespect1ve

) f.ﬁof the 1n1t1al pay-on ‘re- employment

5rD1rect the respondentsm

'w1th7all_con”

.Grant COS‘ -of.

28}t' f; Respondents‘ in O A, 148/2000 have flled a.‘ reply'

fgstatement contentlng that the rellef (a) sought for 1n thlS:

'appllcatlon has no support of any prov1s1on of the an ltA is
'} ,

:further contended that the clalms agalnst recoveraes are made

on the ba51s of the Judgment of the Hon ble Supreme Court 'in'

R.P.No. 1002/95 in C. A 1809/93 and that the Hon ble Suprem=

Court has .never. prevented the respondents from recoverlng

- dearness relief already‘ pa1d : Slmllarly cause 3 (a) of

Annexure A-1 is also valld and there is nothlng uarbitrary:'or

.unjust and it ,ls based. on 'sounduprinciples;v ft is.further"
'submitted‘thatjthe ,question 'of non reallsat1on'”of dearness'
'relief}ialready paid" to . re employed ex serv1cemen was alsou_'
con51dered by the Government of Indla, Mlnlstry of Defence ande
;1ssued orders' as per letter No 7/(1)/95/D (Pers) (Sers) dated

30 11 2000 stlpulatlng that recovery could ‘be wrltten off onlyf‘

in thef‘cases ‘of pen51oners and famlly pen51oners who are no
longer. allve and in respect of all other Jre—employed Defence

pen31oners/employed famlly pen51oners the amount of dearness

relief already pa1d w1ll be recovered The-Q{A. ~is meritless

and hence to be dlSNlSSed

p¥Respondents in 0.A. p394/2000 ~have not filed reply

?{despite giving sufficient opportunities.

‘ .to fpayv'the Dearness;laj
relief on the defence*p n51o f 'he ap“llcantSaaﬁf

\pplications " . .
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10. ~We have heard the learned counsel on either side and

pefuéed the materials produced on record cerefully and

meticulOusly.

11. Learned counsel for the applicants. submitted that this
- is a penSionary benefit concerning re—employed ex—serv1cemen
“entitled for reckonlng the militery'serVice“for calculating

pensions and any attempt on the part. of the respondents to stop

the same, which has 'already been granted, .is v1olative of

‘Article 14 and 16 of the Constitution against-natural justice.
He has brought to onr-notice the antiqueted.notion‘ of pension
being a bounty, a gratuitous payment depending upon the sweet
will and grace of the employer not claimable as. a right, has
been swept under the carpet by the deciSion of the Apex Court
in various decisions including the decision reported in Subr

Sen and others Vs. Union of India and others [2002 (1) sLS

110), and also }by relying D.S. Nakara's case, he submitted

that the concept of granting pension should receive liberal

M 2 R, oy T ey e

consideration.

12.‘ g Learned counSel for the respondents argued that they
“have no quatreli.with.the above basic proposition of law leid
down by the Hon'ble Supreme Court and_snbmitted that the faots
of the case is different and this was subject'to the sorutiny
/finding of the Hon'ble Supreme Court in Civii ',Appeai
No.1809/93. Admittedly, “the applicants who wete refemployed
pensioners vappointed after 1983 and no option given as

contemplated under Section 19 of the CCS (Pension) Rules, 1972.

Therefore, it is clear that Section 19(1) of the CCS (Pension)
,nmﬁules is not applicable in this case. Moreover,

,~ﬁbqﬁm@

the applicants
y %@ﬁ“ﬁpgﬁb&ched this Bench of the Tribunal in TAK 732/87 and other

3.
teg cases and obtained a decision in their favour. This




1:“"Tr1buna1 dlrected the respondents; ”t”ﬁpay the pens1onary5

.benefltsyﬁto the Aappllcants and the appllcants could draw the

rellef on pen31on afterwards 'The respondents had taken “up the}-
'fmatter before the3 Hon ble Supreme Court agalnst ;the}:saldpv
dec1s1on | ClVll Appeal No 1809/93 and the Hon ble Supremet'

hCourt allowed the appeal and 1n consequence the pen31on relleffd

beneflt to thef}dl*

'aappllcants thereln The contentlons and the grounds ralsed ,ln:
these; OaAs.-have been"closely scrutlnlsed and we are of the'
“con81dered oplnlon that these are all matters whlch has beenh;
set at rest 1n the order passed 1n OAK 732/87 and subsequently.
the Hon ble Supreme Court ,iﬁ~ Rev1ew Petltlon ‘No.. 1002/95 N
C1v1l Appeal No 1809/93 The dec151on of the Hon' ble Supreme“‘
Court 1s the law of the land as env1saged 1n Artlcle 141 Of ths
Constltutlon of Indla Therefore,p1t.1s-b1nd1ng»to all-partiesu
therern. Subsequent to the pronouncement of the ‘Supreme Court
" rulings as above, the respondents has 1ssued 0 M.No. 45/73/97 P':
& PW (G) dated 2 7 99 and Clause 3(a) of the ‘said OTM. is
reproduced below Wthh 1s under challenge - -
:"3}"_These recommendatlons have been consldered and

accepted by .the Government. ™ . - - The Pre51dent is
'accordlngly pleased to dec1de as follows

o {a) . 1tIn SO - far .as . res employed pens1oners. -arev
IR -»;concerned the entlre pens1on adm1551ble is-to ..

'i[:be 1gnored at _present’. only -An the’ case of ‘those . -

o c1v111an pen51oners who ‘held- posts below “Groéup. -
A" " and . those- Ex: ~servicemen . who" -held posts
© below the ranks of- Comm1551oned Officers at the
time of ' their retlrement Their pay, on
re-employment, 1s to be fixed at the minimum of
the pay scale of the post in which they are
re-employed.  Such civilian: ‘pensioners. will
- consequently be entitled to Dearheéss Relief" on
their pension in terms of the recommendations
of - the Fifth Central Pay - Commission. at the
rates aopllcable from time to tlme "




13. The applicants are assailing para 3(a) of Annexure A-1 e
impugned order to the extend the same denies Dearness Relief on
the Pension to those whose pay was not fixed at the minimum of
the pay scale on reemployment, on the ground that the said para
‘was making a classification among the reemployed pensioners on‘
the basis of pay fixation on reemployment and since the
applicants 'did not have a say on the fixation of pay on_‘g
reemployment the said classification ¢ontained in para 3(a) was |’
irrational. Though this ground had been adyanced by the':
applicants according to them reemployment of ex-servicemen were [3
given pay fixation by the order Memo No. 8(34)Est-II1I/57 dated
25.11.1958 which was further modified by enhancing the i
ignorable portion of the pension to Rs. 50/-, Rs. 125/- .and 5
entire pension with effect from 25.7.83. It was submitted that k
fixation based on these orders were given to the reemployed
pensioners automatically and not by the option exercised by }
them and that being so the denial of the Dearness Relief on I
pension on the ground that one group of the same category had /|
'got the benefit of pay fixation earlier was unreasonable and .:
unjust. Though this ground had been advanced by the aéplicants'j
they had not produced the letter by which the entire pension;:
was ignored with effect from 25.1.1983 to show whether they

were given any option or not.

14, We have come across this letter of Government of India

decision No. 3 appearing in Chapter IT Fixation of pay of
Re-employed Pensioners of page 29 of Swamy's Compilation on
Re-employment of Pensioners (Civilians and and Ex-servicemen)
Second Edition. The said Government of India decision NO. 3

reads as under: x

SO ’ w‘%@a -
f%@ﬁg%AJﬁ@éf%.i?). Quantum .of persion to be ignored in fixing pay off

égyd~“*pa%§,gmllltary pensioner on re-employment further raised:-(a) .
~ o

. !Military Pensioner.-- The question of raising the limit




ension’ . which:. - has “to beijii
n réemployment of

?the age of .55,
- for

,1 the ‘case of
ret1r1ng before- attalnlng the age

_ “It has’ been dec1ded ‘that
~fthose ex-serv1cemen

. of 55, the. pension as ‘indicated below’ may be ignored-
’;fix1ng thelr pay on re employment 1n c1v11 posts = v'-
' : f ' I
o ,’(1) -in the.case of serv1ng offlcers, the first ‘
T Rs 250/— on pens1on I e

S i The pen51o'"
J orderd: ‘inelude;
?;xpénﬁﬁqpher form;

of

'eneflts

".cease to be appllcable -»cases of . such

pensloners a8 are re- employed on or after that
date. ' In the ‘case of the* persons who - are -

'*already on re enployment ‘the - Jlpay may. be

re-fixed on the - - basis of ~these forders ~with : .
“immediate effect prov1ded ‘they " opt to come .

-under these orders If they so ' opt, - their
terms would. be determlned afresh as if they

have been re- employed for the first time from:

the date of these orders. The optlon should be
exercised -in ‘writing within a perlod of six
months from the date of ' these orders. " The
"option once exerc1sed shall ‘be flnal :

3. .These orders W111 apply to ex- serv1cemen'

re- employed in . c1v11 , Mlnlstrles/Departments
also. - a

4. The persons already employed in: civil -

Mlnlstrles/Departments and I:A. ~and A.D. are

allowed fresh- optlon which’ 'shall’ be exerc1sedj.
‘within a- perlod of "six months from the date  of
"issue of the corrlgendum, 24th October,f'

v1983

}‘ﬂ(Mlnlstry of defence oM NO } 2(1)/83/D/(C1v 1), dated'v
.:the - 8th February, 1983 and Corrlgendum dated the 24thv;

'iﬂOctober 1983). !

ﬂt

{

‘It is- ev1dent from the above that the full pen51on was to be

R 1gnored 1n the matter of flxatlon of pay of the pens1oners 'who
,uwer%%already on  re- employmeqt only 1f they SO opt They were

wtlon to be covered by the above Government of India
,il.

In the llght of the above, we do not f1nd any force

'rébubiss;on that the flxatlon based on the _above _order

~Comm1851oned,ﬁa*»f

, these:
lent of gratu1tyb R

.2, These orders w1ll take‘ effect from 25thﬁ
- January, - 1983 ‘and <" the. -ex1st1ng llmlts' of .
.military pen31ons ‘to” be ignored in> f1x1ng pay -

of - re- employed pen31oners -will, therefore,-
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‘wé&e given to the re- employedﬁgﬁgo%at @ley and not by option
ﬂ

4exerc1sed by them

lurespondents subm1551on that clause 3(a) of

i

t

impugned Annexure

Bl

15, Admittedly,
T

application of Section 19(1) of the CCS (Pen51on) Rules, and
1

the earlier rules and regulations therein which have been taken

into consideration by the Hon'ble Supreme Court 'and' has

deglared that:

at hand is concerned, in view of their service

conditions said to be not attractive. we would also
desire the Central Government = to

consider the question of
already disbursed to re-emplo
aforesaid account.

non-realisation of amount
vyed ex-servicemen on the

ot

16. As per the orders of the Hon'ble: Supreme Court, the

ball was put in the respondents' court with an observation that

"the Central Governmefit to sympathetically con51der the

question of non realisation of the amount already disbursed to

the re- employed ex-servicemen on the aforesaid account". The

respondents contention that had the Hon'ble Supreme Court had

an 1dea to give the relief, the Hon'ble Supreme Court would

have given a p051t1ve finding in favour of the applicant, has

some force In Annexure A 1 it is seen that due consideration

and application of mind was revolved and finally f@goided
steps are

that
being taken to recover the amount already disbursed

to re- employed ex- serVicemen On perusal of Clause 3(a) of

Annexure A-1, it is clear that there is. no 1llegality,

irrationality or denial of natural justice. This 0.M is only a

taken ry the Government/Administration in

the directions of the Civil Appeal by the
'jﬁ%Supreme Court, which cannot be saig to -be faulted.

N~

In the.light of the above, we find force in

the dispute as to the 1nit1al fixation and

Sympathetically -




is no v101at1on of Art1cles 14 and 16 of the Const1tut1on of

1_1hdia. Moreover fthe-;scope'qfdjudjoiei reView'isfrestricted

ﬁ deo1s1on ‘1tse1f as this: Court does not s1t as an4Appe11ate

Author1ty» ,Therefore A-1 c1ause 3(a) cannot be sa1d to 'bei

fau]ted and does not mer1t jy 1nterference.;

of Defence has issued orders as‘lper '1etter7 No. f} ff/(1)/95/D'

(Pers)(Sers) dated - 30.171. 2000 to this effect
strict conform1ty wwth the order of the Hon' b1e
and therefore we cannot hoid that the recovery,measure is
faulted. '. |

17. In this view of the matter we ho1d there is no

in both these Or1g1na1 App11cat1ons and only to be d1sm1ssed

Accord1ng!y, we do so with no order as. to Costs,

~ Dated the 1°th of: August 2002.
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“Sd/- T g
K.V.SACHIDANANDAN . G. RAMAKRISHNAN
JUDICIAL MEMBER | ADMINISTRATIVE MEMBER

P.
 APPENDIX

%d@a@é@”ws annexure in 0.A, 148/2000.

G» TRAT; % &
&' ‘\5 Vit Ve‘ 3
oA~ o
v( offy ) .

Of order No. o, M. No. 45/73/97-p & PW (G) dated
% issued by the 1st respondent.

1n 1nterfer1ng w1th a

onary matters There

It 1s a]SO;

This‘is‘in‘

Supreme VCourt

. ;.
e i

e At s aar g e
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Applicant's annexure in O. A.394/2000.

A-1  Copy of order No.O.M:.- No0.45/73/97-P & PW (G) dated
"~ 2.7.99 issued by the 1st respondent.

. TRUE COPY
CERTIFRD o8 8 L,

Date )::”

Sectipn2 Ger (Judt)
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