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JUDGEMENT

HON'BLE SHRI N.DHARMADAN, JUDICIAL MEMBER
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The grievance of the applicant is against terminationiof:.
‘hér services as EDSPM, Thottappally Wee.f 29,9,89 and the
proposal of appointment of the Sth respondent in her place

~contrary. to the legally recognised procedural Formahitiés'
»
‘." «ﬁ
2. Accordzng to the appllcant she has worked as the

applicable‘to the same,.

Sub Post Master of Thottappally post office under tha Allappey
Sub Diviéion’from 1982 onuards on various 1eave arrangements

on a provi;ional basis o The‘applieahﬁ had worked for 528 days,
of which more than 240 days . .~ in the yaér 1989-itéelf‘- .

When the post of tDéPh, TAOttapﬁally fell vacant due to |

‘?/%» resignation of smt.B.Radhamony on 31,7.1989; the applibant

N
o
A

gas appointed provisionally to that post as per A nne xure=A
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which contained a condition that her provisional appointment
will be terminated when regulér appointmenﬁ is made to

the post,

3. | The second respondent, who is the}appointing
'.authority, has‘issuedAa notification for filling up of
the vacanby after selecting a candidatevby inviting
applications From the 4th respondent .the Dlstrlct
Employment Cfficer, Alleppey. Accordlng to the’ appllcant
though she had reglstered her name bafore the 4th
respondent in the year 1975 and renswed it from time

to tima,-hér ﬁamé was not sponsored\by‘tha 4th respondent,
HoueJer, the seconé respondent uithouf;co@pleting the
selectioh probess, pfopqsed to appoiﬁt the 6th respondept
~who was working as EDMC, Purakadu by transfer to
Thottappally, the placé wvhere the ;pplicant was
provisionally working on lsave arrangements, .This,
according to her, is il;egal. Hence sha.filed this‘

T .

 Original Application before this Tribunal,

4. 3he has also moved an M.P 118/90. We have heard
the same and passed the FdIlouihg order on 15.2,90 as an
interim measure:

" The applicant has filed MP 118/90 to give a
direction to the Respondents that the Respondents-
may not appoint Respondent-6 to the post of EDSPM,
Thottappally prov131onally pendlng disposal of
this ‘application,

Having heard the counsel, we are of the view

. that | - the interest of Justlce would be served
"if a direction is given to the effect that.
'notu1thstand1ng the posting of Respondent-6 on

a prov1szonal basis by transfer, he will not

acquire any right prejudice to the applicant

and their rights will be subject to the final

order in this case, Accordingly it is directed."
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S, . The applicant's challenge agalnst the termlnatlon

is that it is v1olat1ve of provisions of aection 25-F

of the I.D Act. She has also a case that she is entltled
to preferentlal rlght undbr Section 25-H of the I.D Act

in the matter oF selection to the post and reemployment
thereon, Accordxng to the applicant she is fully qualified
for the post. She further submitted that sinc the 6th
respondent was working at Purékadrﬁ.sappﬁintment by
trahs?er is illegal and hé cannoﬁ claim any‘axpafieqce

so far as the selection and appointment to the ﬁbst of

EDSPM, Thottappally is cdnce:ned.

6.. | The sécond and'third réspondbnts have filed
éepérate counter aFfidavitg. vln the cqﬁnter affldavit
Flled by the sécond‘respondent the period of past service
of the applicant as Extra Departmenlal Sub Post Master, x

Thottappally on various :lsave arrangements on a provisional

basis from 1982 onwards has been admitted, They have

stated that though the applicant worked for more than

471 days in various spells of leave arrangements, she has

for g

uorked/cnly 60 days as a permaheht incumbeﬁt to the post
on a provisional basis, They have further stated that.
since the appointment of the applicant was provisional

From 1,8.89 to 29.9.89 on condition that the provisional

‘appointment will be terminated when regular appointment

to thelpost is made without assigning any reason, the
applicant's services were termin ated on 29.9.89, Regarding
the appointment of the 6th respondent by transfer, the

second respondent submitted that he applied for the post
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,ét Thottappally on transfer basis while he was working

af Purakad as Extra Departmentél Mail Carrier and since
he satisfied all the eligibility conditions, a proposal
to make provisional appointment of the 6th r;spondent at
Thottappally was made as per Annexure B, But ﬁis_
appointment ' was made after the>intafim 6:der of this
Triﬁunal; Hence it i s subject to the finél‘outcome in
this case., They have also submitted that the applicant's
case cannot be considered for fegular appointment because
of tge fact that her name was not sbon#ored}by ﬁhé AtE

respondent,

7. The sixth respondént also filed é counter
affidavit . His case is that he was appointed as ED Packer
at Avalukunmy Sub Office uith sffect from 5.6.1975 and
he continued in that nost £i11 21.10.1981. Later on dus
to upgrédation of the past of ED Packer , Avalukunnu

tb that OF‘G:Bup D post, he was offered another post of
EDMC,Purakad from 2.2,1982, While so he requested

for a transfer to.the poét'oF'EDSPm, Thottappaliy
pointing éut that ﬁe was a retrenched ED Agént as
disblusd in Annexure R6A. Bccording_to him- under
Annexure R6B D.G's orde; datedv12;9.88 his case can
’also be considered Por‘regylér selection even if his
'hame has not.been sponsored by’the Employ@ent:Exchange.

He has also plaéed reliance on a decision of this

Tribunal in OA 7/89.



e5.

8. ',The,4th'responcbnt against whom the applicant

3 -
-~

made the allegation that he did not send the name of the
applicant in spite of her registration as early as in 1975,

has not filed any counter affidavit in -this cass.,

9. The main guestion to be considered in this case
is whether the termination of the applicant and appointment
of the 6th respondent by transfer are legal or valid on

the facts and circumstances of this cases .

10. .The answer to that gquestion ‘is’ vitally connected

with the appointment order of the applicant, It is pertinent
. , : L _

to read Annexure-A, the last appointment=order given to
the applicant in this connection. . Paragraphs 1 and 2
of the.same are as followss=

. Wyhereas the post of EDSPN, Thottappally has
become vacant and it is not possible to make
regqular appointment to the said post immediately,
the undersigned has decided to make provisional

. appointment to the said post for a period of
31 days from 1,8.89 to 31.8.89 or “till regular
appointment is made, whichever period is shorter.,

M2, Smt, Lalithambika T.Ambanattumadam, Thotta=-
ppally is offered the provisional appointment.
She should clearly understand that the provisioml
appointment will bs terminated when regular
appointment is made and that she shall hava no
claim for app01ntment to any post,"

1. :Evén though this.order_is for ;-period of 31 days
it was issued in continuation Fromﬂfhe ;;rlier appointments,
Hence the statementsein paraé1 and 2 ére to be read

together and undefstood‘on the facts of this cass.

The concluding portion of téa second paragraph is crucial,
It retains the power of termination of services of the
applicant by thé sacbhd reépandent.authe cén do it only

he
uhen/makes ‘a regular app01ntment to the post after a lagal
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and valid selection, The process of such regular selection
had not been completed by tha second respondent so Fér.
' So the termination of fhe applicant appears to be bad

and against the terms in para 2 of Annexure=A,

12 | When it is an admitted fact that the applicant.
was working as EQSPN, Thottappailyifrbm 1982 onwards on
lééue arrangements and she has been appointed by means of
the last appointmeht ordsr Annexure A in continuation of
the earlier appointments with é specific understanding
that her provisional appointment Qill be terminable
when feguiar appoinﬁéént is made, there is no legal
justificatioﬁ‘to terminate the services 6F.thé applicant
. - of regular selection
on 29, 9 89 before the completlon of the Formalltleqﬁby
‘the second respondent, Qho is the appointing authority,
as admitted in the cpunter affidavit of the second
respondsnt, He should have proceeded'uitﬁ,the‘regular
selection and Found.out aksuifable"person for filling wuwp
the regular vacancy ﬂaﬁd made the appointment with such

_ : if she is not selected,
a person in place of the appllcanqﬂas indicated in
Annexure-A,. Instead of taking such regular steps and-
coﬁpleting the formality of a rqgulaf selection, the 6th
responcbnt_ has besn appainted‘to the post at Thottappally
by means of a transfer which appears to be not in order
in the light of Annexurs R2(A). The.relevant clause in -
Annexure R2(R) réédS'as foll0us:-

"Transfer of ED Agents from one post to another.

Transfer of ED Agents From one post to
another is not permissible under rules. There
is no preference for working ED Agents for
selection to another ED post. The orders
regarding preference for working ED Agents
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issusd undér this.: office letter No, STA/102/6-VI/
78 dt, 7.11.78 are cancelled, Houwever, if they
apply for a post in response to laal . notificat-
ion (Where employment sxchange has not furnished
nominations) or are nominated by the Employment
Exchange, such applications will be considered
on merits along with other applications, ' But

if such EDAs are selected, they will have to
resxgn From the old post and forqo past
services." : :

13, We have held in R.Padmanabhan Nair vs,
'Superintgndent of Post Offices and another, ATR 1950(1)
CAT 215;that.termination of- a substifute ehpioyee of
Postal Department is viclative of the provisions of
-Chagtgr V-A of the'Indgstrial oiéputes Act, 1947,
According t9 is, the principles iaid down in that.
»décision squarqu gpply to this case also and hencs

we ara'of the viaw that the ter@ination qf ﬁhé services
of the applicant'is illegal andéhe is also liable to:
be feinstated‘in the pﬁst, but withbut-any back wages |
because oF,the Fact’that thalﬁth respondent was uorkihg‘__

in her place whileshe was out of sarvice.

14, .- .The'impugned order by mhich the 6th rgqundant
uas-proposed to be appointéd'ag EDéPN, Thottappally,
cannot be sustained in the 1£ght of.paragraph 7 of
'Annexureﬂz(A) produced along with the counter affidavit

N and for the reasons indicated above. %
of the sacond respondentL But his claim can be considered
in the light of Annexure R6B produced aldng'uith'the_
" counter affidavit ofystﬁ réspondent; According to the
:Gth respondent, he is a’regdlar embioyee and‘his services

cannot be terminated. However, we have made clear in our

interim order passed on 15.2,.90 that the 6th respondent
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would‘not.get-ahy be%ter claim'on account of his posting
at Thottappally pursuant to.tﬁe impugned order. He can
seek a trangfer to the original piace or any bthe: piaee
where there is é vacanby when ﬁe is displacédidué to the
reinstateﬁent QF tﬁe,épplicaﬁt consequent 6n the implementf
ation of the ofdep in this,casé.‘ The claim of the 6th

respondent will be considered by the second respondent

sympathetically,

15, »Admittedly‘the second gespbndgn@, uho is‘tﬁg
appointing authofity, has taken a decision té'make regular
selection to the post of EDSPM, Thotﬁappany- and initiated
prﬁceedinés on 24.5.89 and tﬁere is no reason why this has
been drgpped by the second respondanf Qithout comp}etingi
.the'same‘ and the 6th respondent was appointed fo the post
by transfer, Since the second réspondent decided to make
a reqular éppointment, it was incumbenf upohbhim to
bomplete the same and %ill upsthe post uitb a regular
appuintee as indicqted by.him in Annékufe;A appoiqtmant
order of the applicaét; ’He can be feplaced(qAIy by making
régular selectiuﬁ ana making such an appointmehﬁ to the post.
Undér thasevcircuﬁstahces-the second ?espoh@ant is bound-

to make a fresh selecﬁion in accordance uith law in uhidh

he should considér the case of both:tbe applicant and the

6th. respondent notuithsfanding'the fact that they were not

| sponsored by the 4th respéndent. Till such a regular
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and completed b —
appointment is conducted/, the applicant shall be

allowed to wrk as EDSPM,Thottappally, Accordingly
we allow this application and disposs of the same ui.th

the aforesaid directions., There will be no order‘ as to
_ » _ ,

-

costs, - o | . ”LQ |
W | 18.690

(N.DHARMADAN) (S.P MUKERJI)

JUDICIAL MEMBER - VICE CHAIRMAN



